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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 14,263) 


In re T. J. CUNEO. AMA Docket No. F&V 993-1. Decided No- 
vember 22, 1971. 


Denial of application to dismiss 


Where the application to dismiss alleges that the petition is so vague and 
general that it is impossible to frame an answer, it is held that there 
are procedures available that could no doubt narrow the issues for 
hearing, and the application to dismiss is therefore denied. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF APPLICATION TO DISMISS 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). 


Respondent has filed an application to dismiss the petition 
challenging the validity of the exchange privileges in the opera- 
tion of Order No. 993 (7 CFR 993) regulating the handling of 
dried prunes produced in California. Petitioner filed a reply to 
the application to dismiss. 


The application to dismiss is filed pursuant to section 900.52 (c) 
of the applicable rules of practice (7 CFR Part 900, Subpart 
900.50 et seq.) which in brief requires a full statement of the 
facts constituting the petitioner’s grievance, a statement of the 
grounds on which the petitioner relies in alleging administrative 


1611 
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action as not in accordance with law and prayers for specific 
relief. 


The application to dismiss alleges that the petition is lengthy, 
argumentative and is so vague and general that it is impossible 
for respondent to frame an answer. 


Petitioner replies that the petition complies with the rules of 
practice, and has supplied an amendment to the petition reciting 
that petitioner is a handler under the order involved. 


The petition is not a model of common law pleading. It is 
lengthy, argumentative and discursive. But we think respondent 
can file an answer thereto and we believe it preferable to continue 
the proceeding rather than compel the filing of a new petition. 
A prehearing conference or other procedures can no doubt nar- 
row the issues for hearing. The application to dismiss is dis- 
missed. The amendment of the petition is allowed. 


(No. 14,264) 


In re NATIONAL DAIRY PRODUCTS CORPORATION. AMA Docket No. 
M 16-14. Decided November 22, 1971. 


Filled milk—“Value 3”—Class I fluid milk product— 
Dismissal 


Petitioner challenges the market administrator’s classification in Class I of 
a product called “Value 3”, which was made of fluid skim milk, or re- 
constituted skim milk, coconut oil, emulsifiers and vitamins, and con- 
tends that it was not the intent of the definition of “fluid milk products” 
contained in the order to include filled milk because filled milk had not 
been distributed in the area regulated by the order prior to the 
adoption of the definition. 


Held: The market administrator correctly determined that the product was 
a fluid milk product as defined in the order and is properly classified 
as Class I. 


John J. Beatty III, Washington, D.C., for petitioner. 
John A. Campbell for respondent. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). Petitioner is a handler sub- 
ject to the Upper Chesapeake Bay Milk Marketing Order (7 
CFR Part 1016). The proceeding involves the classification of 
a product called “Value 3” distributed by petitioner over a two- 
year period. The product was made of fluid skim milk, or re- 
constituted skim milk, coconut oil, emulsifiers and vitamins. Such 
products are generally called “filled milk.” 


The market administrator for the order classified the skim 
milk in the product as Class I. Petitioner paid the Class I price 
under protest and seeks a refund of $131,143.52, the difference 
between Class I and Class II pricing. The market administrator 
based his determination upon the definition of “Fluid milk 
product” in § 1016.4 of the order which includes “milk drinks 
(plain or flavored).”! 


A hearing was held before Hearing Examiner John G. Liebert, 
Office of Hearing Examiners, United States Department of Agri- 
culture. Petitioner was represented by John J. Beatty III, Esgq., 
1100 17th St., N.W., Washington, D. C., and respondent was 
represented by John A. Campbell, Esq., Office of the General 
Counsel, United States Department of Agriculture. Following 
the hearing, the parties filed briefs, etc. 


The hearing examiner issued a recommended decision ruling 
that the petition should be dismissed. Petitioner filed exceptions 
and oral argument was held before Judicial Officer Thomas J. 
Flavin in Washington, D. C., on September 28, 1971. 


We have studied thoroughly the evidence, the arguments and 
the petitioner’s exceptions to the recommended decision of the 
hearing examiner. We conclude therefrom that the hearing 
examiner has ruled correctly on the issues presented by petitioner. 
Petitioner concentrates its attack on a contention that it was not 
the intent of the definition of “fluid milk products” to include 


1. “‘(a) ‘Fluid milk product’ means milk, skim milk (including concentrated, reconstituted 
and fortified milk and skim milk) buttermilk, milk drinks (plain or flavored) and (except 
eggnog, milk shake mix, ice cream mix, evaporated and plain or sweetened condensed milk 
or skim milk and sterilized products in hermetically sealed containers) any mixture in 
fluid form of cream and milk or skim milk containing less than 12 percent butterfat, 
and 50 percent of the quantity by weight of any such mixture containing at least 12 
percent but less than 18 percent butterfat.” 





1614 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 30 A.D. 1612 


filled milk because filled milk had not been distributed in the 
area regulated by the order prior to the adoption of the definition. 


Of course the promulgation of the definition was rule-making, 
that is the laying down of a rule to operate in the future. It 
seems to us that the intent was to cover all products meeting 
the terms of the definition whether or not they had been dis- 
tributed in the marketing area before the adoption of the de- 
finition. Petitioner’s Value 3 consisted of 96.8% skim milk and, 
in our opinion, was a “milk drink” under the definition. 


In view of the above, the recommended decision of the hearing 
examiner, as supplemented hereby, is adopted as the final decision 
herein. The relief requested by the petition is denied and the 
petition is dismissed. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). It was instituted by a peti- 
tion filed on March 13, 1969 by National Dairy Products Corpora- 
tion, now known as Kraftco Corporation, a handler under the 
Upper Chesapeake Bay Milk Marketing Order (7 CFR Part 
1016). Petitioner complains of a ruling of the Market Adminis- 
trator, the agency administering the Order, whereby he reclassi- 
fied and priced in Class I certain quantities of skim milk and 
reconstituted skim milk in a product which was marketed by 
petitioner and initially reported by petitioner as having been 
utilized in Class II. Petitioner seeks to recover $131,143.52 
which it claims was an overpayment to the producer-settlement 
fund under the Order as a result of the Market Administrator’s 
action as it affected petitioner’s operation for the years 1968 and 
1969. 


Respondent’s answer in the matter was filed on April 9, 1969. 
At the request of the parties, hearing on this matter was set 
over pending final decision on a nationwide hearing dealing inter 
alia with the classification of “filled milk” products. As a result 
of this final decision, the Chesapeake Bay order was amended, 
effective January 1, 1970. A scheduled prehearing conference 
on this matter was held on January 9, 1970 in the Administra- 


NATIONAL DAIRY PRODUCTS CORPORATION 1615 
Cite as 30 A.D. 1612 


tion Building, United States Department of Agriculture, Wash- 
ington, D. C., John G. Liebert, Hearing Examiner, presiding. 
A report of this prehearing conference was filed by the Examiner 
on January 12, 1970. Oral hearing on the matter, after one 
continuance on petitioner’s motion, was held on May 26, 1970 at 
the Office of the Market Administrator, Towson, Maryland. Peti- 
tioner was represented at the prehearing conference and the oral 
hearing by John J. Beatty, III, Esq., 1100 Seventeenth Street, 
N. W., Washington, D. C. Respondent was represented at both 
hearings by John A. Campbell, Esq., Office of the General Counsel, 
United States Department of Agriculture. The Final Reply Brief 
of petitioner was filed on August 25, 1970 and the transcript of 
the hearing was certified by the Examiner on December 1, 1970. 


PROPOSED FINDINGS OF FACT 


1. During the period January 1, 1968 through December 31, 
1969, petitioner was a “handler” under the Upper Chesapeake 
Bay milk marketing order and, through its Sealtest Foods Divi- 
sion, operated a pool milk plant at 2701 Loch Raven Boulevard, 
Baltimore, Maryland. The original petition in this matter covered 
claims based on activities at this plant during the year 1968 only; 
however, by subsequent amendment and stipulation between the 
parties, additional claims were made based upon identical ac- 
tivities during the year 1969 as well. By virtue of this amend- 
ment the amount of petitioner’s claims was increased from 
$78,672 to $131,143.52. This latter amount is based upon audit 
of petitioner’s accounts by the Market Administrator’s office and 
is the agreed-upon amount of the claims involved in this action 
by stipulation of the parties. 


2. During the two-year period involved in this controversy 
petitioner produced at its plant a product which it marketed 
under the trade name “Value 3”. This product contained approxi- 
mately 96.8 percent reconstituted skim milk, or fluid skim milk, 
and 3 percent coconut oil plus emulsifiers and vitamins. From 
January 1, 1968 until December 1968 the milk portion of the 
product was reconstituted skim milk. Commencing some time 
in December of 1968 through December of 1969, excepting 
February, the milk portion of the product was fresh fluid skim 
milk. All of the skim milk powder used in the product was made 
from Grade A milk and all of the fresh skim milk used in the 
product was Grade A. The product contained no additional arti- 
ficial flavoring. 
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3. “Value 3” was marketed only within the State of Mary- 
land, only in half gallon paper containers and principally through 
chain grocery stores. These paper containers used were of the 
“PURE-PAK” type in universal use as milk containers. In 
plain bold lettering the labels on the containers contained the 
following inscriptions: 


“Sealtest”; “Value 3”; “Imitation Milk’; Pasteurized” ; 
“Homogenized”; “Vitamins A & D Added”; “Ingredients: 
A pasteurized blend of water, non-fat dry milk, coconut oil, 
mono and diglycerides, 2,000 U.S.P. units of vitamin A and 
400 U.S.P. units of vitamin D added per quart”; “One Half 
Gallon Liquid”; “Sealtest Foods Div. of National Dairy 
Products Corp., Baltimore, Maryland”; “A Delicious, Nu- 
tritious, Modern Family Beverage which provides—Essential 
Protein, Vitamins, Minerals, Carbohydrates”; “Enjoy this 
nourishing, wholesome beverage today—The children will 
enjoy it and so will you”; “Keep Refrigerated”. 


“Value 3” was sold at substantially lower prices than regular 
whole fluid milk, the range of difference being 47¢ versus 65¢. 


4. In its “Reports of Receipts and Utilization” filed with the 
Market Administrator during the two-year period involved, peti- 
tioner reported a Class II utilization for both the reconstituted 
skim milk and the fresh fluid skim milk used in “Value 3”. The 
Market Administrator reclassified all of this skim milk as Class 
I. By virtue of such reclassification the net pool obligations of 
petitioners during the period were $131,143.52 more than if the 
skim milk had remained in Class II. 


5. Upon receipt of the notice of reclassification for the months 
of January and February 1968, petitioner by letter, dated March 
22, 1968, advised the Market Administrator, in substance, that 
it protested the reclassification and would make the resulting 
additional obligation payments under protest. This it continued 
to do. 


6. The pertinent provisions of Order No. 16 effective between 
January 1968 and December 1969 are as follows: 


§ 1016.4 Definitions of milk and milk products. 


(a) “Fluid milk product” means milk, skim milk (includ- 
ing concentrated, reconstituted and fortified milk and skim 
milk) buttermilk, milk drinks (plain or flavored) and (ex- 
cept eggnog, milk shake mix, ice cream mix, evaporated and 
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plain or sweetened condensed milk or skim milk and sterilized 
products in hermetically sealed containers) any mixture in 
fluid form of cream and milk or skim milk containing less 
than 12 percent butterfat, and 50 percent of the quantity by 
weight of any such mixture containing at least 12 percent 
but less than 18 percent butterfat. 


(b) .. 


(c) “Other source milk” means all skim milk and butterfat 
contained in or represented by (1) receipts (including any 
Class II milk product produced in the handler’s plant during 
a prior month) in a form other than as fluid milk products 
which are reprocessed, converted or combined with another 
product during the month, and (2) receipts from any source 
in the form of fluid milk products other than as: (i) pro- 
ducer milk, (ii) milk received from a cooperative association 
in its capacity as a handler pursuant to § 1016.2(g) (4), or 
(iii) fluid milk products received from other pool plants 
and opening inventory. 


* * * 


§ 1016.30 Reports of receipts and utilization. 


(a) On or before the 7th day after the end of each month, 
or not later than the 8th day after the end of the month 
if the report required by this paragraph is delivered in 
person to the office of the market administrator, each co- 
operative association in its capacity as a handler and each 
handler with respect to each of his pool plants shall report 
for such month to the market administrator in the detail and 
on forms prescribed by the market administrator as follows: 


(1) The quantities of skim milk and butterfat contained 
in, (i) receipts of producer milk (including such handler’s 
own production), (ii) receipts of fluid milk products from 
other pool plants and milk received from a cooperative as- 
sociation for which it is the handler, and (iii) receipts of 
other source milk;.... 


CLASSIFICATION OF MILK 


§ 1016.40 Skim milk and butterfat to be classified. 


All skim milk and butterfat which is required to be re- 
ported by each handler pursuant to § 1016.30 shall be classi- 
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fied each month by the market administrator in accordance 
with the provisions of §§ 1016.41 through 1016.46. If any 
of the water contained in the milk from which a product is 
made is removed before the product is utilized or disposed 
of by a handler, the pounds of skim milk used or disposed 
of in such product shall be considered to be an amount equi- 
valent to the nonfat milk solids contained in such product 
plus all the water originally associated with such solids. 

§ 1016.41 Classes of utilization. 


Subject to the conditions set forth in §§ 1016.42 to 1016.46 
the classes of utilization shall be as follows: 


(a) Class I milk. Class I milk shall be all skim milk and 
butterfat: 


(1) Disposed of (except as provided in paragraph (b) 
(2) and (3) of this section) in the form of fluid milk prod- 
ucts: Provided, That when any fluid milk product is fortified 
with nonfat milk solids the amount of skim milk to be classi- 
fied as Class I shall be only that amount equal to the weight 
of skim milk in an equal volume of unfortified product of 
the same nature and butterfat content; 


(2) Not specifically accounted for as Class II milk; and 


(3) Disposed of on routes in the Washington, D. C., 

Order No. 3, marketing area as cream or any mixture of 

cream with milk or skim milk (except aerated cream and 
sour cream) for consumption in fluid form. 


(b) Class II milk. Class II milk shall be all skim milk and 
butterfat : 


(1) Used to produce any product other than those de- 
signated as Class I milk pursuant to paragraph (a) (1) and 
(3) of this section; 


(2) Disposed of for livestock feed; 


(3) In milk and milk products dumped, if the condi- 
tions of § 1016.31(d) are met by the handler; 


(4) Contained in inventory of fluid milk products on 
hand at the end of the month; 


(5) In shrinkage of skim milk and butterfat, respec- 
tively, allocated pursuant to § 1016.42(b) (1) not to exceed 
the following: .. .” 
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§ 1016.48 Responsibility of handlers and the reclassification 
of milk. 


(a) All skim milk and butterfat shall be Class I milk 
unless the handler who first receives such skim milk or but- 
terfat proves to the market administrator that such skim 
milk or butterfat should be classified otherwise; and 


(b) Any skim milk or butterfat shall be reclassified if 
verification by the market administrator discloses that the 
original classification was incorrect. 


* * * 


7. In addition to the foregoing Order provisions in Proposed 
Finding of Fact 6 above, official notice was taken of the so-called 
“Filled Milk Act of 1923”, (21 U.S.C. 61-64) ; the Final Decision 
of the Assistant Secretary of Agriculture relating to the promul- 
gation of the Order, issued November 20, 1959 (24 F.R. 9441); 
the Final Decision of the Assistant Secretary relating to Order 
amendments, issued June 19, 1964 (29 F.R. 9002) ; and the Final 
Decision of the Assistant Secretary relating to Order amend- 
ments, issued October 13, 1969 (34 F.R. 16881). 


PROPOSED CONCLUSIONS 


The Upper Chesapeake Bay Milk Marketing Order (Exhibit 
3) requires the monthly reporting of receipts of all milk and 
milk products by handlers operating pool plants subject to regu- 
lation under the Order. Disposition by the plant of all such 
receipts must be accounted for and reported each month to the 
Market Administrator. In reporting disposition, each handler 
classifies the milk and milk products leaving the plant in either 
Class I or Class II in accordance with the product designation 
provisions in the Order. (§ 1016.30 and § 1016.41). Initial classi- 
fication of dispositions by a handler is subject to change by the 
Market Administrator if he finds after review and audit that the 
original classification by the handler was determined to be in 
error. (§ 1016.43(b)). The payment obligations of a handler 
to the producer-settlement fund under the Order is determined 
by the quantities of milk and milk products disposed of by the 
handler in each class (§ 1016.70). 


In this controversy the petitioner, which operated a pool plant, 
initially classified dispositions of skim milk in a product known 
as “Value 3” as being in Class II. During a part of the period 
involved the petitioner used reconstituted skim milk and at other 
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times fresh skim milk in “Value 3”. For purposes of this con- 
troversy, however, there is no meaningful distinction between 
the use of fresh skim milk and reconstituted skim milk (§ 
1016.4). 


The Market Administrator determined that the skim milk in 
“Value 3” during the period involved should be classified in Class 
I and reclassified it accordingly. This action of the Market Ad- 
ministrator resulted in an aggregate increase in the obligations 
of petitioner to the producer-settlement fund in the amount of 
$131,143.52. Petitioner paid this amount under protest and seeks 
to recover it in this action on the allegation that the classification 
by the Market Administrator was in error and not in accordance 
with law. Petitioner contends, in substance, that “Value 3” is 
not a product falling within the “fluid milk product” definition 
in the Order during the period involved and, therefore, cannot 
be classified in Class I; whereas the Market Administrator de- 
termined that “Value 3” is a “milk drink”, which is a Class I 
product covered by the “fluid milk product” definition in the 
Order.! 


In this controversy we are dealing only with the classification 
of the quantities of skim milk, or reconstituted skim milk, in 
“Value 3”. 


Petitioner ceased the distribution of “Value 3” in December, 
1969. Amendments to the Order, effective January 1, 1970, 
specifically provided for classification of products like “Value 3” 
in Class I. Petitioner does not question herein the validity of 
the Order as so amended, but contests only that the Order in 
effect during the period prior thereto did not provide for classi- 
fication of such products specifically in Class I by definition. 
Respondent contends that the product was adequately covered 
by the definitions and that “Value 3” was, by generic reference, 
within the category of a product, “milk drink’, specifically in 
Class I by definition. 


Reference to pertinent Order provisions in effect during the 
period involved in this controversy highlights the contentions of 
the parties: 


In pertinent part § 1016.41(b) (1) provides that skim milk 
“shall be classified in Class II if it is used to produce any 


1. Exhibit 5(c) lines 9 and 10 pg. 85; Exhibit 6(c) lines 9 and 10 pg. 97; Exhibit 7(c) 
lines 9 and 10 pg. 109. 
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product other than those designated as Class I pursuant 
to Paragraph (a) (1) and (3)”. 


(For purposes of this controversy the provisions of § 1016.41 
(a) (3) are not applicable). 


In pertinent part § 1016.41(a) (1) provides that: 
(a) Class I milk. Class I milk shall be all skim milk.... 


(1) Disposed of... in the form of fluid milk products 


“Fluid milk products” are defined in § 1016.4 in pertinent 
part as follows: 


(1) “Fluid milk product” means milk, skim milk (includ- 
ing concentrated, reconstituted . . . skim milk) milk 
drinks (plain or flavored) ... .” 


In pertinent part § 1016.43(a) of the Order provides that 
unless a handler proves to the Market Administrator that 
skim milk or butterfat should be otherwise classified it shall 
be classified in Class I. 


One of the principal arguments advanced by petitioner is that 
“Value 3” is a “filled milk” product and that, as such, it is a 
distinctly different product from the other fluid milk products 
generally covered by the Order. Petitioner contends that since 
“filled milk” products are not “fluid milk” products by virtue 
of this distinction, and are not otherwise specifically covered 
by the Order, they fall within Class II by virtue of the provisions 
of § 1016.41(b) (1). In support of this particular argument that 
a “filled milk” product cannot be a “fluid milk” product within 
the meaning and definition of the marketing Order, petitioner 
cites the definition of “filled milk” in the Filled Milk Act of 1923 
(Title 21 U.S.C. 64(c)).2 One of the purposes in citing this 


2. In pertinent part the “Filled Milk Act of 1928” provides the following definition: 
“(c) The term “filled milk’ means any milk, cream or skimmed milk, whether or not 
condensed, evaporated, concentrated, powdered, dried, or desiccated, to which has been 
added, or which has been blended or compounded with, any fat or oil other than milk 
fat, so that the resulting product is in imitation or semblance of milk, cream, or 
skimmed milk, whether or not condensed, evaporated, concentrated, powdered, dried, or 
desiccated. This definition shall not include any distincttive proprietary food compound 
not readily mistaken in taste for milk or cream or for evaporated, condensed, or 
powdered milk, or cream where such compound (1) is prepared and designed for feed- 
ing infants and young children and customarily used on the order of a physician; (2) 
is packed in individual cans containing not more than sixteen and one-half ounces and 
bearing a label in bold type that the content is to be used only for said purpose; (3) 
is shipped in interstate or foreign commerce exclusively to physicians, wholesale and 
retail druggists, orphan asylums, child-welfare associations, hospitals, and similar 
institutions and generally disposed of by them. (Mar. 4, 1923, ch. 262, § 1, 42 Stat. 
1486). 
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definition is to point out the distinctive character of “filled milk” 
products. 


“Value 3”, as it is described in proposed Finding of Fact No. 2, 
is obviously a product falling within the definition of “filled milk” 
as defined in the Filled Milk Act of 1923. The question raised by 
this particular contention is whether such a distinction taken 
alone removes such products from the category of “fluid milk” 
products as defined in the Order. 


The Filled Milk Act of 1923 was intended solely to prohibit the 
marketing of adulterated milk and adulterated milk products in 
interstate commerce. By contrast, one of the basic purposes of 
the Agricultural Marketing Agreement Act of 1937 is to provide 
a method to insure an adequate and uniform price to dairy 
farmers for their milk. The rather elaborate scheme of classi- 
fication provided by the Order and authorized by the Act is 
simply one step in the process of assigning values to milk and 
milk products “in accordance with the form in which or the pur- 
pose for which it is used’’,* so that an eventual uniform pay- 
ment, through the operation of the producer-settlement fund, 
would be made to all producers alike regardless of the uses made 
of the milk by individual handlers. The purpose of the classifica- 
tion provisions in the Order is to establish categories of products 
in classes in accordance with “the form in which or the purpose 
for which the product[s] [are] used”. The primary emphasis 
of classification, for purposes of giving effect to the legislation, 
is on the form and intended use of the products for a proper 
comparative valuation of the milk content used in them. Such 
valuation of the milk used is contemplated to be readily deter- 
mined from valuations associated with products in the market- 
place. 


It is clear that the Congressional intentions in enactment of the 
Filled Milk Act of 1923 and the Agricultural Marketing Agree- 
ment Act of 1937 are different. Each statute must be read and 
applied in context with its purpose. The purposes of the two 
statutes in this particular situation are not incompatible. We 
conclude that the Filled Milk Act of 1923 is no impediment to 
the classification of skim milk for pricing purposes in a “filled 
milk” product in accordance with the provisions of the market- 





3. The Agricultural Marketing Agreement Act in pertinent part provides that, 
“In the case of milk and its products, orders . . . shall contain one or more of the 
following terms and conditions, and . .. no others: 
(A) Classifying milk in accordance with the form in which or the purpose for 
which it is used...” (7 U.S.C. 608c(5)). 
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ing Order. Indeed, to hold otherwise would result in allowing 
some milk, or skim milk, in this instance that used in “Value 3”, 
to escape proper regulation and would tend to frustrate the 
statutory purpose of the Agricultural Marketing Agreement Act. 
One cannot lose sight of the basic requirement of the Agricultural 
Marketing Agreement Act that all milk entering a plant must 
be classified as an incident to pricing. This, in turn, depends on 
the form and intended use of the product in which the milk 
was utilized. Milk and skim milk disposed of in all forms, even 
non-dairy products, such as confectioner’s items, soups, etc., is 
classified. Milk which is dumped, unaccounted for, and lost in 
plant processing as shrinkage is also classified. 


Petitioner, however, does not argue that “Value 3” is not a 
product subject to classification, but only that it is not subject 
to classification in Class I. When one includes “Value 3” within 
the scope of the classification procedure, however, it must then 
be considered for classification under all of the standards and 
definitions applicable. In this connection, the Order requires all 
milk and skim milk to be classified in Class I unless the handler 
proves that it should be classified otherwise (§ 1016.43(a)). 


“Value 3” contains approximately 96.8 percent skim milk. The 
conclusion is inescapable that it is a milk product, not a non- 
dairy product. The fact that it was labeled “imitation milk” does 
not detract from the actuality that it was, in fact, almost entirely 
skim milk. “Value 3” is a skim milk product. The essential 
question for determination herein is whether or not “Value 3” is 
a skim milk product which by application of the standards and 
definitions of the Order falls within Class I. 


Classification in Class I, aside from § 1016.43(a) (and other 
sections not pertinent here), is restricted to “fluid milk products”. 
All other products, generally, are in Class II. The Market Ad- 
ministrator’s determination challenged herein classified the skim 
milk in “Value 3” as a “fluid milk product” in the category of 
a Class I “milk drink”. To prevail in this action petitioner’s 
burden is to prove that “Value 3” is not a “milk drink” but is, 
in fact, some other type of milk product—and that such milk 
product is not a “fluid milk product”. 


Petitioner’s argument that “Value 3” is not a Class I product 
rests primarily on the fact that at the time the pertinent Order 
provisions and definitions were written there were no “filled milk” 
products such as “Value 3” on the market, hence, it was not and 
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could not have been intended that it be included in the exclusive 
list of “fluid milk” products required to be classified in Class I. 
Petitioner supports this contention by referring to the promul- 
gation record which contains no mention of regulating or classi- 
fying “filled milk” products as such. 


With respect to the distinction between milk products generally 


and “filled milk” products we have concluded that, for the 
reasons stated and in order to give effect to the instant Order 
and Act, such a distinction is without a meaningful difference. 
We must, therefore, look to the promulgation record itself to 
determine what was intended to be covered by the definition, 


“fluid milk product”. 


Order No. 16 (formerly No. 27) was made effective on January 
1, 1960. Portions of the final decision of the Assistant Secretary 
of Agriculture, (24 FR 9441) which contains pertinent findings 


on this definition, are set forth at page 9447.* 


4. (b) Classification of milk. A classified use plan should be estimated to insure that all 
milk and milk products are fully accounted for by the handler who is responsible for 
accounting and reporting to the market administrator and for making payments to pro- 
ducers. Accounting for milk and milk products on a skim milk and butterfat accounting 
basis and pricing in accordance with the form in which, or the purpose for which such 
skim milk and butterfat are used or disposed of as either Class I milk or Class II milk 
is the most appropriate means of securing complete accounting on all milk involved in 
market transactions. 


Milk is disposed of in the market in a wide variety of forms, representing different pro- 
portions of butterfat and skim milk components of milk which may be greatly changed 
from the proportions of such butterfat and skim milk in milk as it is first received. 
Measured in terms of volume the products disposed of in the market may represent one 
quantity of milk and measured in terms of butterfat content only they may represent a 
different quantity. 


Only producer milk is intended to be priced under Federal orders; however, milk may 
be received at pool plants not only from producers but also from other handlers and other 
sources. Milk from all sources is commingled in the handlers’ plants. It is necessary to 
classifiy all receipts of milk and milk products in a plant to properly establish the classi- 
fication of producer milk and to apply the provisions of a classified pricing plan to such milk. 


The fluid milk products which are classified in Class I are required by the appropriate 
health authorities in the marketing area to be made from milk or milk products procured 
from approved sources. The extra cost incurred by producers in producing quality milk 
and in getting it delivered to the market in the condition and in the quantities needed by 
the market necessitates a price for milk used in Class I products somewhat above the price 
of milk used in manufactured products. This higher price must be at a level which will 
provide sufficient incentive to producers through the blended price returns to encourage the 
production of those quantities of milk needed for the Class I products plus the necessary 
reserve needed for fluctuations in the market demand. 


Milk which is excess to Class I use at any time must be disposed of for use in manu- 
factured products. These products are less perishable than fluid milk products and they 
compete on the national market with similar products made from unapproved milk. Milk 
so used must be classified as Class II milk and priced according to its value in such outlets. 
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It is clear that the expressed intention of the Decision was to 
include in Class I that milk and skim milk which is used in 
various types or categories of products which are marketed in 
fluid form. It is equally apparent that the types of products 
are referred to in general descriptive terms and not by specific 
trade names, specific formulae, or specific content by volume 
or weight. We think that a fair reading of the definition “fluid 
milk product” reflects this intention to classify products by 
categories and description (§ 1016.4). “Milk drinks (plain or 
flavored)” is one of the categories of “fluid milk product’. 


The question presented is whether “Value 3” is a (“plain or 
flavored) milk drink”. The term “milk drink” is not specifically 
defined in the Order, but in application it includes all drinks, 


plain or flavored, which are generally considered to be milk 
drinks because of their form, composition and use. 


“Value 3” is obviously a product in fluid form. It was intended 
for use as a beverage, in fact, the descriptive terms on the carton 
label it as such. “Value 3” is composed of approximately 96.8 
percent skim milk and the remainder is coconut oil, vitamins, 
etc. The approximately 3 percent of additives to the skim milk 
are not such as would change the character, type, form or in- 
tended use of the product from a beverage to something else. 
The fact that “Value 3” was advertised and labeled “imitation 
milk” does not alter the fact that it was a beverage composed 
almost entirely of skim milk. In all respects, other than labeling, 
it was handled as such. While “Value 3” is distinctively different 
from whole milk because of the absence of butterfat, it is not 
distinctly different from skim milk because of the different addi- 
tives to the skim milk. During the period involved petitioner 
distributed chocolate flavored milk and special milk drinks which 
admittedly are “milk drinks” and were reported as such by 
petitioner. The additives, flavoring, etc., in these products were 
reported to be in excess of 8 percent and these amounts were not 
changed on audit, whereas the additives to “Value 3” were ap- 
"Under the proposed classification scheme, Class I milk would be all skim (including any 
used to produce concentrated milk and reconstituted or fortified skim milk) and butterfat 
disposed of (other than as sterile products in hermetically sealed containers) in fluid form 
as milk, flavored milk, skim milk, flavored or cultured skim milk, buttermilk, concentrated 
milk and 50 percent by weight of the product known as “half and half’ which has a 


butterfat content of at least 12 percent but less than 18 percent. Skim milk and butterfat 
not specifically accounted for in Class II also would be classified in Class I. 


All skim milk and butterfat used to produce products other than fluid milk products 
as set forth above should be Class II. This classification would include all of those products 
which are generally considered as manufactured milk products not required by the health 
authorities to be made from milk from approved local sources. (emphasis added). 
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proximately 3 percent.' It is concluded that “Value 3” is a skim 
milk drink. 


“Milk drinks” is a descriptive term which applies to a category 
of products in fluid form. Such drinks commonly are made from 
both whole milk and skim milk to which other ingredients are 
added. Both milk and skim milk in fluid form are in Class I by 
definition. The Final Decision of the Assistant Secretary (24 
F.R. 9441) does not reflect that any specific kinds or types of 
milk drinks were contemplated as coming within the term “milk 
drinks”. It is reasonable to conclude, therefore, that the plain 
meaning of the definition was intended. For purposes of classi- 
fication it is concluded that the term covers all milk beverages 
regardless of whether the milk portion is whole milk or skim milk. 
It is reiterated that it is the milk, or the skim milk, content 
which is sought to be reached in the classification process. It is 
further concluded that “Value 3” is a “milk drink” within the 
definition in § 1016.4. 


While it is true that at the time the “fluid milk product” defini- 
tion was written there was no “filled milk” on the market, there 
were many kinds of milk drinks. It is a recognized fact that the 
ingredients added to the milk portion of such drinks vary con- 
siderably. This was a fact known at the time of the phrasing 
of the definitions. It was obviously intended by the use of the 
general and descriptive terminology employed to cover all milk 
drinks then presently being distributed, or to be distributed, by 
handlers regulated by the Order. It was not intended, nor is it 
reasonable to conclude, that products otherwise meeting the 
definition of “milk drinks” should escape regulation until an 
Order amendment hearing because of the employment of new 
flavors or different additives in the drinks. 


It is noted that the Assistant Secretary’s Final Decision (Foot- 
note 3) mentions the fact that one of the considerations for 
classification of products in Class I is that the milk used in such 
products comes from sources which have local health authority 
approval. In the case of “Value 3”, the State of Maryland did 
not consider “filled milk” as milk subject to its health regulations. 
Therefore, State officials considered health authority regulations 
to be inapplicable to “Value 3” as milk. State officials, however, 
required “Value 3” to be labeled in a manner which clearly dis- 
closed that it was not milk, i.e., “imitation milk”. As explained 


5. Exhibits 5(a) lines 8, 9 and 10 pg. 77; Exhibit 6(a) lines 8, 9 and 10 pg. 89; Exhibit 
7(a) lines 8, 9 and 10, pg. 101. 


NATIONAL DAIRY PRODUCTS CORPORATION 1627 
Cite as 30 A.D. 1612 


by one Maryland Health Department official, Alexander A. Pais, 
for lack of an identity category for “filled milk” products, “Value 
3” was considered to be a proprietary product. To this product 
the State applied only the standards of the Federal Food and 
Drug and Cosmetics Act with regard to labelling. 


While the Order itself does not specify that the milk in a 
product must be made from local health authority approved 
milk before the product can be in Class I, it is obviously contem- 
plated that it would be, for the reasons mentioned in the Final 
Decision. In the instant situation, there was no such specific 
health authority approval of the skim milk in “Value 3” because 
the State simply didn’t have one applicable to “filled milk” 
products. Is this a fatal defect to classification of “Value 3” in 
Class I? We think not. 


All of the skim milk powder used in “Value 3” was, in fact, 
made from Grade A, (local health authority approved) milk, and 
all of the fresh skim milk used in the product was separated 
from Grade A whole milk. Local health authority regulations 
prohibit the handling of non-Grade A milk in the same plant 
with Grade A milk. Petitioner’s plant handled only Grade A milk 
and products. The rationale for the requirements as set out in 
the Final Decision was satisfied by petitioner’s action in con- 
formity with local health authority rules and regulations. In the 
factual situation presented in this controversy petitioner had to, 
and did, make “Value 3” from Grade A (health authority ap- 
proved) skim milk and skim milk powder. 


Finally, petitioner contends that the Order amendment, effec- 
tive January 1, 1970, which includes “filled milk” by specific 
designation as a Class I product within the definition “fluid milk 
product’, is an acknowledgement that such products were not 
covered by any of the Order provisions prior thereto which 
would make it a Class I product. Reference to the Final Decision 
of the Assistant Secretary dealing with such amendment (34 
FR 16881), discloses that the relevant rule-making proceedings 
resulted in similar amendments to all of the existing milk orders. 
The amendments add “filled milk” as such to the “fluid milk” 
product definition, and separately defines “filled milk’. The Final 
Decision refers to the fact that “filled milk” at the time of the 
rule-making proceedings was being distributed in 24 of the 76 
milk orders in force and that in all but 2 of the orders, 
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“the milk product content therein has been subject to the 
same regulatory treatment as the general category of fluid 
milk products. That is, it is treated as a Class I disposition.” 
(pg. 16882) 


The Final Decision further finds, 


“Similarly, the fluid skim milk content of the filled milk is 
in the same form as skim milk in whole milk and serves the 
same purpose, providing in each case the main body of the 
product thereby making it a milk beverage. The addition of 
the nonmilk ingredients, principally vegetable fat or oil and 
stabilizers, does not alter the basis for Class I classification. 
The addition of nonmilk ingredients in fluid milk products is 
not a new development. The addition of vegetable fat does 
not involve an essentially different consideration from that 
for other Class I fluid milk products to which a flavoring 
ingredient, such as chocolate (which also contains nonmilk 
fat) has been added. 


“For purpose of illustration, a product within the “fluid 
milk product” category containing a nonmilk additive is 
chocolate milk. The additive is not considered as changing 
the form of this product so that it is no longer a fluid milk 
product. For the purposes of classification, the flavoring 
material has never been regarded as significant in determin- 
ing the form of the product or as a basis for altering its 
classification.” (pg. 16882) 


The Final Decision discloses that the Assistant Secretary affirmed 
the classification of “filled milk” in Class I as proper. He further 
affirmed that it was by its form and use a milk beverage. The 
fact that the amendments included “filled milk” within the “fluid 
milk product” definition for purposes of clarification in no way 
changed that fact. 


For the foregoing reasons, it is concluded that the actions of 
the Market Administrator in classifying “Value 3” in Class I in 
the factual circumstances presented herein were correct and in 
accordance with law. 


PROPOSED ORDER 


The relief requested by the petitioner is denied and the petition 
is dismissed. 
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PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), in which the respondent is 
charged with exceeding the maximum speculative position limits 
in potato futures in violation of section 4a of the Act (7 U.S.C. 
6a) and the order of the Commodity Exchange Commission (17 
CFR 150.10), and with violating the reporting requirements of 
section 4i of the Act (7 U.S.C. 6i) and sections 15.01, 15.02, 15.03, 
18.00, 18.01 and 18.03 of the regulations issued under the Act 
(17 CFR 10.01, 15.02, 15.03, 18.00, 18.01, 18.03). A hearing was 
had in Miami, Florida, before Jack W. Bain, Office of Hearing 
Examiners. On October 22, 1971, after the complainant had pre- 
sented evidence and while the hearing was in recess, the re- 
spondent submitted a stipulation in which he admits, for the pur- 
poses of this proceeding and for such purposes only, the facts 
hereinafter set forth under “Findings of Fact,” waives the report 
of the Hearing Examiner, and consents to the entry of the order 
contained herein, without further proceedings. The respondent 
states in such stipulation that the admissions made therein 
“shall not be construed as an admission for the purposes of any 
other proceeding, criminal or civil, and are made solely for the 
purpose of terminating this proceeding.” 


FINDINGS OF FACT 


1. The respondent is an individual whose address is 730 First 
Street, Miami Beach, Florida. 


2. The New York Mercantile Exchange is now, and was at all 
times material herein, a duly designated contract market under 
the Commodity Exchange Act. 


3. On the dates listed below, the respondent held or controlled 
speculative positions in the May 1968 potato future on the New 
York Mercantile Exchange which were in excess of the maximum 
permissible limits established by the order of the Commodity 
Exchange Commission (17 CFR 150.10) as follows: 


Position 
No. of Carlots 
Date Long Short 
April 18, 1968 165 
April 19, 1968 174 


May 1, 1968 170 


4. During the periods from February 14, 1968, through March 
15, 1968, and March 25, 1968, through May 15, 1968, the respon- 
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dent made trades in potato futures on the New York Mercantile 
Exchange in accounts carried in the names of Harry Sturm and 
Anne Sturm. All transactions in such accounts during such period 
belonged to or were controlled by the respondent. 


5. On each day during the periods February 14, 1968, through 
March 15, 1968, and March 25, 1968, through May 15, 1968, the 
respondent held or controlled a long position or a short position, 
or both, in the May 1968 potato future on the New York Mercan- 
tile Exchange each of which positions exceeded 25 carlots. The 
respondent was, therefore, in reporting status during such periods 
and was required to report to the Commodity Exchange Authority 
with respect to all transactions executed and all open contract 
positions held or controlled by him, in all potato futures on all 
contract markets during the said periods, and with respect to all 
transactions by reason of which the respondent’s position was 
reduced below reporting levels, as provided in section 4i of the 
Commodity Exchange Act (7 U.S.C. 6i) and sections 15.01, 15.02, 
15.03, 18.00, 18.01, and 18.03 of the rules and regulations there- 
under (17 CFR 15.01, 15.02, 15.03, 18.00, 18.01, 18.03). 


6. The respondent filed reports with the Commodity Exchange 
Authority which showed transactions and positions in potato 
futures in accounts carried in his name, on various dates during 
the periods February 14, 1968, through March 15, 1968, and March 
25, 1968, through May 16, 1968, but the respondent failed to in- 
clude in such reports the transactions and positions in the ac- 
count carried in the name of Anne Sturm which belonged to or 
were controlled by the respondent. Nor did the respondent report 
ot the Commodity Exchange Authority with respect to the trans- 
actions that were executed in potato futures for the accounts 
owned or controlled by him on six other days during the periods 
specified above, namely February 27; April 18, 22 and 26; and 
May 1 and 6, 1968. 


7. On numerous occasions dating as far back as 1953 and con- 
tinuing up to April, 1967, officials of the Commodity Exchange 
Authority not only informed the respondent of his responsibilities 
under the Commodity Exchange Act and regulations with respect 
to speculative trading and position limits and reporting require- 
ments, but also found it necessary to communicate with the re- 
spondent in writing directing attention to his failure to observe 
such limits and file the required reports. 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondent wil- 
fully violated sections 4a and 4i of the Commodity Exchange Act 
(7 U.S.C. 6a, 6i), the order of the Commodity Exchange Commis- 
sion establishing limits on positions in potatoes for future de- 
livery (17 CFR 150.10), and sections 15.01, 15.02, 15.03, 18.00, 
18.01 and 18.03 of the regulations issued under the Commodity 
Exchange Act (17 CFR 15.01, 15.02, 15.03, 18.00, 18.01, 18.03). 


The complainant states that the administrative officials believe 
that the prompt entry of the proposed order would constitute a 
satisfactory disposition of this case, serve the public interest and 
effectuate the purposes of the Commodity Exchange Act. The 
complainant recommends, therefore, that the stipulation be ac- 
cepted and the proposed order be issued. It is concluded that the 
complainant’s recommendation should be adopted. 


ORDER 


(a) Respondent, Harry Sturm, shall cease and desist (1) from 
failing to file, in accordance with the Commodity Exchange Act 
and the regulations thereunder, such reports as he is required to 
file under such act and regulations, and (2) from trading or hold- 
ing positions in amounts in excess of the maximum limits estab- 
lished by the orders of the Commodity Exchange Commission. 


(b) Respondent, Harry Sturm, is prohibited from trading on 
or subject to the rules of any contract market for a period of 90 
days and all contract markets shall refuse all trading privileges 
to the respondent during this period. Such prohibition and refusal 
shall apply to all trading done and all positions held directly by 
the respondent, either for his own account or as the agent or 
representative of any other person or firm, and also to all trading 
done and positions held indirectly through persons or firms owned 
by the respondent or in any way subject to his direction or con- 
trol, including but not limited to American Fruit Purveyors, Inc., 
and Ronden Food Systems, Inc. 


The cease and desist provisions of this order set forth in para- 
graph (a) above shall become effective upon the date of service 
of this order upon the respondent. 


The period of the denial of trading privileges to the respondent 
specified in paragraph (b) above shall become effective on the 
thirtieth day after the date of entry of this order. 
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A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 


(No. 14,266) 


In re ULTRADE CORPORATION, OMER D. LABRIE, MELVIN A. Ross, 
and PETER A. THATCHER. CEA Docket No. 180. Decided 
November 8, 1971. 


Violation of financial requirements—Cease and desist—Consent 
order—Dismissal of complaint against Peter A. Thatcher 


Respondents Ultrade, LaBrie and Ross consented to the issuance of a cease 
and desist order against them for their failure to meet minimum 
financial requirements during the period June 5—July 15, 1970. The 
complaint against Peter A. Thatcher is dismissed on recommendation 
of complainant. 


John Broadley for Commodity Exchange Authority. 
Burns & Levison, Boston, Mass., for respondents Ultrade and Ross. 
Respondents Thatcher and LaBrie pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued on August 23, 1971. The complaint 
charged the respondents with wilful violations of section 4f of 
the Act (7 U.S.C. 6f), and section 1.17 of the regulations issued 
thereunder (17 CFR 1.17). No hearing has been held. Respondents 
Ultrade Corporation, Omer D. LaBrie and Melvin A. Ross have 
filed a document under section 0.4(b) of the rules of practice (17 
CFR 0.4(b)), in which they admit the facts set forth in the 
Findings of Fact, waive hearing and the Report of the Referee, 
and consent to the entry of the order contained herein. The com- 
plainant has recommended that the complaint be dismissed inso- 
far as it relates to respondent Peter A. Thatcher. 


FINDINGS OF FACT 


1. Respondent Ultrade Corporation is now, and was at all 
times material herein, a corporation organized and existing under 
the laws of the State of Massachusetts. At all such times up until 
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January 1, 1971, the said corporation was a registered futures 
commission merchant under the Commodity Exchange Act, and 
at all such times up until on or about December 8, 1970, was 
engaged in commodities for future delivery for the accounts of 
customers and holding for such customers sums of money, repre- 
senting deposits of margin by and trading profits accruing to 
such customers. At all times while so engaged, the said corpora- 
tion was subject to the minimum financial requirements specified 
in section 1.17 of the regulations under the Commodity Exchange 
Act (17 CFR 1.17). 


2. Respondent Omer D. LaBrie was at all times material herein 
up to July 8, 1970, the president of the respondent corporation. 
Respondent Melvin A. Ross was at all times material herein after 
on or about July 10, 1970, the president of the respondent corpo- 
ration and chairman of its board of directors. In such capacities, 
the said individual respondents had responsibility for the manage- 
ment, direction and control of the activities of the corporate re- 
spondent. 


3. During the period between June 5 and July 15, 1970, both 
inclusive, and on August 31, 1970, respondent Ultrade Corporation 
engaged as a registered futures commission merchant under the 
Commodity Exchange Act while failing to meet the minimum 
financial requirements prescribed by section 1.17 of the regula- 
tions issued by the Secretary of Agriculture under the Act. The 
respondent corporation lacked approximately $57,000, $51,000, 
$31,000 and $16,000, on June 5, June 15, June 30 and August 31, 
1970, respectively, of having enough working capital to meet such 
minimum financial requirements. 


CONCLUSIONS 


By reason of the findings set forth in the Findings of Fact, it 
is concluded that respondents Ultrade Corporation, Omer D. La- 
Brie and Melvin A. Ross wilfully violated section 4f of the Com- 


modity Exchange Act (7 U.S.C. 6f), and section 1.17 of the regu- 
lations thereunder (17 CFR 1.17). The complainant states that 
the administrative officials of the Commodity Exchange Authority 


have carefully considered the stipulation submitted by the re- 


spondents. The administrative officials believe that the prompt 
entry of the proposed order would constitute a satisfactory dis- 
position of this case, serve the public interest and effectuate the 
purposes of the Act. The complainant further states that respon- 


dent Thatcher was associated with the respondent corporation 
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for a brief time during the period in question and that, under all 
the circumstances, effective administration of the Act does not 
require further proceedings against respondent Thatcher. The 
complainant recommends, therefore, that the stipulation of re- 
spondents Ultrade Corporation, Omer D. LaBrie and Melvin A. 
Ross be accepted and the proposed order be issued. Complainant 
also recommends that the complaint be dismissed insofar as it 
relates to respondent Peter A. Thatcher. It is concluded that the 
complainant’s recommendation should be adopted. 


ORDER 


Effective on the date of service of this order upon respondent 
Ultrade Corporation, it shall cease and desist from engaging as 
futures commission merchant without meeting the minimum 
financial requirements prescribed by section 1.17 of the regula- 
tions (17 CFR 1.17) issued under the Commodity Exchange Act. 


Effective on the date of service of this order upon respondents 
Omer D. LaBrie and Melvin A. Ross, they shall cease and desist 
from wilfully causing, aiding, abetting, counseling, commanding 
or inducing Ultrade Corporation, or any other futures commission 
merchant, to engage as futures commission merchant without 
meeting the minimum financial requirements prescribed by sec- 
tion 1.17 of the regulations (17 CFR 1.17) issued under the 
Commodity Exchange Act. 


The complaint is dismissed insofar as it relates to respondent 


Peter A. Thatcher. 


A copy of this Decision and Order shall be served on each of 
the parties. 


(No. 14,267) 


In re ROBERT E. O’GRADY, CARL D. LEAVEN, LEONARD B. FELD- 
MAN, DONALD T. BARCLAY, TIME TRADING Co., and RITTEN- 
HOUSE INVESTMENTS, INC. CEA Docket No. 184. Decided 


November 18, 1971. 


Wash sales—Order as to 4 respondents—Cease and desist— 
Suspension of registrations for 10 days—Consent 
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Respondents O’Grady, Leaven, Feldman and Time Trading Co. are ordered 
to cease and desist from violations of the act involving wash sales and 
transactions that are not open and competitive. Respondents O’Grady, 
Leaven and Feldman are suspended as registrants under the act for 
a period of 10 days and are denied all trading privileges on all the 
contract markets for a like period. 


John Broadley and Earl L. Saunders for Commodity Exchange Authority. 
Ira Marcus, Chicago, Ill., for respondents O’Grady, Leaven, Feldman, 
and Time Trading Co. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued on September 10, 1971. The respondents 
are charged with violating section 4c of the Act (7 U.S.C. 6c) 
and section 1.38 of the reguations thereunder (17 CFR 1.38). 


No hearing has been held with respect to any of the respon- 
dents. On November 10, 1971, respondents Robert E. O’Grady, 
Carl D. Leaven, Leonard B. Feldman and Time Trading Co. sub- 
mitted for filing in the record, under section 0.4(b) of the Rules 
of Practice (17 CFR 0.4(b) ), a stipulation in which they (1) ad- 
mit the facts hereinafter set forth in paragraphs one and two 
of the Findings of Fact, (2) admit, for the purposes of this pro- 
ceeding and for such purposes only, the facts hereinafter set 
forth in paragraph three of the Findings of Fact, (3) waive oral 
hearing and the report of the Hearing Examiner, and (4) con- 
sent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. (a) Respondent Robert E. O’Grady, an individual whose ad- 
dress is 100 North La Salle Street, Fourth Floor, Chicago, Illinois 
60602, is now, and was at all times material herein, a registered 
floor broker under the Commodity Exchange Act and a member of 
the Chieago Mercantile Exchange. 


(b) Respondent Carl D. Leaven, an individual whose ad- 
dress is 100 North La Salle Street, Fourth Floor, Chicago, Illinois 
60602, is now, and was at all times material herein, a registered 
floor broker under the Commodity Exchange Act and a member of 
the Chicago Mercantile Exchange. 
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(c) Respondent Leonard B. Feldman, an individual whose 
address is 110 North Franklin Street, Room 421, Chicago, Illinois 
60606, is now, and was at all times material herein, a registered 
floor broker under the Commodity Exchange Act, a member of 
the Chicago Mercantile Exchange, and a general partner in re- 
spondent Time Trading Co. 


(d) Respondent Donald T. Barclay, an individual whose ad- 
dress is 10615 South Seeley Street, Chicago, Illinois 60643, was 
at all times material herein, a registered floor broker under the 
Commodity Exchange Act, a member of the Chicago Mercantile 
Exchange, and president of respondent Rittenhouse Investments, 
Inc. 


(e) Respondent Time Trading Co., a partnership whose ad- 
dress is 110 North Franklin Street, Chicago, Illinois 60606, is 
now, and was at all times material herein, a clearing member of 
the Chicago Mercantile Exchange and a registered futures com- 
mission merchant under the Commodity Exchange Act. 


(f) Respondent Rittenhouse Investments, Inc., a corpora- 
tion whose address is 10615 South Seeley Street, Chicago, Illinois 
60643, was at all times material herein, a clearing member of the 
Chicago Mercantile Exchange, and is now, and was at all times 
material herein, a registered futures commission merchant under 
the Commodity Exchange Act. 


2. The Chicago Mercantile Exchange is now, and was at all 
times material herein, a duly designated contract market under 
the Commodity Exchange Act. The transactions referred to in 
the complaint relate to the purchase and sale of pork belly futures 
contracts on the exchange. Such contracts could have been used 
for hedging transactions in interstate commerce in pork bellies or 
the products or by-products thereof, or for determining the price 
basis of transactions in interstate commerce in pork bellies, or for 
delivering pork bellies sold, shipped, or received in interstate 
commerce. 


3. On December 15, 1969, the respondents entered into the 
transactions in pork belly futures specified in the tabulation 
below, which transactions were wash sales or were of the 
character of wash sales. In entering into the said transactions, 
the respondents acted pursuant to, and in accordance with, an 
understanding or arrangement that reciprocal and offsetting 
purchases and sales would be made at specified prices whereby a 
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profit of $19,500.00 would be reported to respondent Barclay’s 
account and a loss of the same amount would be reported to re- 
spondent Feldman’s account. 
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CONCLUSIONS 


By reason of the Facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, respondents Robert 
E. O’Grady, Carl D. Leaven, Leonard B. Feldman and Time 
Trading Co. (1) entered into transactions which were, or were 
of the character of, wash sales or fictitious sales, in wilful viola- 
tion of section 4c of the Commodity Exchange Act (7 U.S.C. 6c), 
and (2) executed purchases and sales of commodities for future 
delivery in a manner that was not open and competitive, in wil- 
ful violation of section 1.38 of the regulations (17 CFR 1.38). 


The complainant states that the Commodity Exchange Author- 
ity has carefully considered the proposed order, and that the 
Authority believes the proposed sanctions are adequate and the 
prompt entry of such an order would constitute a satisfactory 
disposition of this case as to respondents O’Grady, Leaven, Feld- 
man and Time Trading Co. The complainant states that the Com- 
modity Exchange Authority has informed respondents Feldman 
and Time Trading Co. of the Authority’s position that if respon- 
dent Time Trading Co. should for its partnership account during 
the period of the denial of trading privileges to respondent Feld- 
man and while he remains a partner in respondent Time Trading 
Co., such trading would constitute a violation on the part of re- 
spondent Feldman of the order denying him trading privileges. 
The complainant recommends that the stipulation be accepted and 
the proposed order be issued. It is concluded that the complain- 
ant’s recommendation should be adopted. 


ORDER 


Effective upon the date of service of this order upon respon- 
dents Robert E. O’Grady, Carl D. Leaven, Leonard B. Feldman 
and Time Trading Co., they shall cease and desist from: (1) 
entering into, or offering to enter into, any futures transaction 
subject to the Commodity Exchange Act if such transaction is, 
is of the character of, or is commonly known to the trade as, a 
“wash sale”; and (2) executing any futures transaction subject 
to the Commodity Exchange Act if such transaction is not exe- 
cuted openly and competitively in accordance with section 1.38 of 
the regulations issued under the Commodity Exchange Act (17 
CFR 1.38). 


Effective on the twentieth day after the date of issuance of 
this order, (1) the registrations of respondents Robert E. 
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O’Grady, Carl D. Leaven and Leonard B. Feldman as floor brokers 
under the Commodity Exchange Act are suspended for a period 
of ten (10) days, and (2) these respondents are prohibited from 
trading on or subject to the rules of any contract market for a 
period of ten (10) days, and all contract markets shall refuse all 
trading privileges to respondents Robert E. O’Grady, Carl D. 
Leaven and Leonard B. Feldman during this period, such prohibi- 
tion and refusal to apply to all trading done and all positions held 
by them, or any of them, directly or indirectly. 


(No. 14,268) 


In re MORRIS DAVID KRUMHORN. CEA Docket No. F-1. Decided 
November 29, 1971. 


Dismissal—Withdrawal of application for registration 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The applicant herein for registration as a floor broker under 
the Commodity Exchange Act (7 U.S.C. Ch. 1) has withdrawn 
his answer to a notice of hearing pursuant to an agreement with 
the Commodity Exchange Authority which has filed a motion to 
dismiss the notice of hearing without prejudice. 


The motion to dismiss is granted. 
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(No. 14,269) 


In re H. A. MreEAaRS. P&S Docket No. 4525. Decided November 
4, 1971. 


Failure to pay when due—Cease and desist—Default order 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce and issuing in- 
sufficient funds checks in payment of such livestock. 
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J. Richard Studenny for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging him with issuing insufficient 
funds checks and failing to pay for livestock purchased in inter- 
state commerce. Chief Hearing Examiner Jack W. Bain issued a 
recommended decision based upon the default in the filing of an 
answer and proposed a cease and desist order. Respondent did 
not file exceptions. 


The Chief Hearing Examiner’s recommended decision and 
proposed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service of 
a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on August 13, 1971, 
by the Packers and Stockyards Administration, United States 


Department of Agriculture. The respondent, of Prague, Okla- 
homa, was charged with issuing insufficient funds checks and 
failing to pay for livestock purchased in interstate commerce. 

Copies of the complaint and the rules of practice were served 
on respondent on August 19, 1971. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 

On September 23, 1971, complainant filed a recommendation 


that the order proposed below be issued. Chief Hearing Ex- 


aminer Jack W. Bain, to whom the proceeding had been assigned, 
issued a recommended decision on September 27, 1971, without 
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further investigation or hearing, pursuant to Section 202.9(c) 
of the Rules of Practice (9 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. H. A. Miears, the respondent, is an individual whose address 
is Route 2, Prague, Oklahoma, and who at all times material here- 
in was engaged in the business of buying and selling livestock in 
commerce for his own account as a dealer. 


2. In his operations as a dealer, respondent purchased on April 
8, 1970, 43 head of livestock for $5,492.80, and on April 10, 1970, 
2 head of livestock for $300, from Prague Stockyards, Prague, 
Oklahoma, and on May 5, 1971, 27 head of livestock for $3,768.97 
from Perkins “Y” Livestock Auction, Perkins, Oklahoma, and 
in purported payment therefor issued checks which were re- 
turned unpaid by the bank upon which drawn because of insuffi- 
cient funds in the account on which drawn. 


PROPOSED CONCLUSIONS 


By the facts shown above, respondent willfully violated section 
812(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of 
the regulations (9 CFR 201.43(b) ), for which the order proposed 
below should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from issuing checks in pay- 
ment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 


which drawn to pay such checks and from failing to pay when 
due the full purchase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
on respondent. 


Copies hereof shall be served on the parties. 


(No. 14,270) 


In re FELIX DENTON, JR. P&S Docket No. 4517. Decided Novem- 
ber 4, 1971. 


Failure to pay when due—Suspension of registration (30 days)— 
Default order 
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Respondent is ordered to cease and desist from issuing insufficient funds 
checks and failing to pay when due the full purchase price of livestock 
purchased in commerce and is suspended as a registrant under the act 
for 30 days. 

Dennis L. Hays for complainant. 

Jack W. Bain Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging him with issuing insufficient 
funds checks in purported payment for livestock purchased and 
failing to pay promptly for such livestock. Chief Hearing Exam- 
iner Jack W. Bain issued a recommended decision based upon the 
default in the filing of an answer and proposed a cease and desist 
order and suspension of respondent as a registrant under the act 
for a period of 30 days. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on July 13, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a registered livestock 
dealer, was charged with issuing insufficient funds checks in 
purported payment for livestock purchased, and failing to pay 
promptly for such livestock. 


A copy of the complaint was served on respondent on August 
6, 1971. He was notified in the complaint that an answer should 
be filed within 20 days, and that failure to file an answer denying 
the allegations of the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of a 
hearing. No answer has been filed. 
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On September 17, 1971, complainant filed a recommendation 
that the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on September 23, 1971, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 


Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Felix Denton, Jr., the respondent, is an individual whose ad- 
dress is Route 1, Grand Saline, Texas, and who at all times mate- 
rial herein was engaged in the business of buying and selling live- 
stock in commerce for his own account, and registered as a dealer 
under the Act to buy and sell livestock in commerce. 


2. In six transactions on April 14, 15, 17 and 21, 1971, re- 
spondent purchased in commerce 312 head of livestock, from five 
different sellers, for a total of $38,566.13, and in purported pay- 
ment therefor issued checks which were returned by the bank 
unpaid because of insufficient funds in the account upon which 
drawn, and failed to pay when due the full purchase price of such 
livestock. As of June 9, 1971, the total of the purchase prices re- 
mained unpaid. 


PROPOSED CONCLUSIONS 


By the facts described above, respondent willfully violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43 (b) 
of the regulations (9 CFR 201.43(b)), for which the order pro- 
posed below should be issued. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay such 
checks. 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for 30 
days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 14,271) 


In re JULIAN CLARK. P&S Docket No. 4150. Decided November 
4, 1971. 


Stay order vacated—Court dismissal for lack of prosecution 


The suspension of respondent as a registrant under the act contained in the 
order of June 2, 1971 (30 A.D. 730) is reinstated effective on the 20th 
day after the date of this order. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER VACATING STAY ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), an order was issued June 2, 1971 (30 A.D. 
730) in part suspending respondent as a registrant under the act 
for a period of 30 days and thereafter until he demonstrates 
that he is no longer insolvent, that the deficit in his custodial 
account for shippers’ proceeds has been eliminated, and until he 
complies fully with the bonding requirements of the act and the 
regulations. On June 24, 1971 (30 A.D. 803) the suspension of 
respondent as a registrant under the act was stayed pending the 
outcome of an appeal of the order of June 2 to the United States 
Court of Appeals for the Fifth Circuit. 


On October 14, 1971, the Court dismissed the petition for re- 
view filed by the respondent herein, for want of prosecution. 
Accordingly, the stay order of June 24 is hereby vacated and the 
suspension of respondent as a registrant under the act contained 
in the order of June 2 shall be effective on the 20th day after 
the date of this order. 


(No. 14,272) 


In re VIDALIA LIVESTOCK AUCTION, Inc. P&S Docket No. 4151. 
Decided November 4, 1971. 


Stay order vacated—Dismissal by court of petition 
for court review for want of prosecution 
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The suspension of respondent as a registrant under the act contained in the 
order of June 2, 1971 (30 A.D. 741) is reinstated effective on the 20th 
day after the date of this order. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), an order was issued June 2, 1971 (30 A.D. 
741) in part suspending respondent as a registrant under the act 
for a period of 30 days and thereafter until it demonstrates that 
it is no longer insolvent and that the deficit in its custodial ac- 
count for shippers’ proceeds has been eliminated. On June 24, 
1971 (30 A.D. 803), the suspension of respondent as a registrant 
under the act was stayed pending the outcome of an appeal of 
the order of June 2 to the United States Circuit Court of Appeals 
for the Fifth Circuit. 


On October 13, 1971, the Court dismissed the petition for re- 
view filed by the respondent herein, for want of prosecution. Ac- 
cordingly, the stay order of June 24 is hereby vacated and the 
suspension of respondent as a registrant under the act contained 
in the order of June 2 shall be effective on the 20th day after 
the date of this order. 


(No. 14,273) 


In re ROBERT C. CARTE. P&S Docket No. 4457. Decided Novem- 
ber 4, 1971. 


Failure to pay when due—Suspension of registration (30 days)— 
Default 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce, issuing in- 
sufficient funds checks, failing to keep required records, and is suspended 
as a registrant for 30 days. 


Dennis L. Hays for complainant. 
John A. Campbell, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging him with failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce, issuing insufficient funds checks in payment of such live- 
stock and failing to keep required records. Hearing Examiner 
John A. Campbell issued a recommended decision based upon the 
default in the filing of an answer and proposed an order requiring 
respondent to cease and desist from the violations found and 
suspending respondent as a registrant under the act for a period 
of 30 days. Respondent did not file exceptions. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy hereof upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 26, 1971, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. Respondent is regis- 
tered with the Secretary under the act as a dealer and is charged 
with violations of said act as are set forth in the proposed find- 
ings of fact. A copy of the complaint and a copy of the rules of 
practice were served upon respondent. 


At the time of service of the complaint respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and a waiver of oral hearing. Notwithstanding such notice, re- 
spondent has not filed an answer. On April 9, 1971, complainant 
recommended, in effect, that respondent be found to have violated 
the act and the regulations issued thereunder as charged, and 
that an appropriate order be issued. The matter was referred to 
John A. Campbell, Hearing Examiner, Office of Hearing Exam- 
iners, United States Department of Agriculture, for the prepara- 
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tion of a report without further investigation or hearing pursuant 
to section 202.9(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1. (a) Robert C. Carte, hereinafter referred to as the respon- 
dent, is an individual whose address is Route #3, Fremont, Ohio 
43420. 


(b) Respondent is, and at all times material herein was: 


(1) engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent in connection with his operations as a dealer on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


Date of Date of No. of 
Purchase Check Head of Amount of 
1970 1970 Livestock Payee Check 
August 27 August 27 120 Producers Livestock $10,099.80 
Assn., Columbus, 
Ohio 
August 24 August 24 119 ” 6,930.92 
August 14 August 14 37 Scioto Livestock 8,482.22 
Sales Co., 
Chillicothe, Ohio 
August 14 August 14 4 Point Pleasant Livestock 6,964.70 
Point Pleasant, W. View 
August 22 August 22 89 12,959.27 
August 18 August 22 88 Farmers Livestock 6,729.93 
Auction Co., Inc. 
Marietta, Ohio 
July 21 August 18 47 ” 7,326.11 
thru Aug. 11 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 
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Date of No. of Purchased 
Purchase Head of Purchase From 
1970 Livestock Price 

August 14 37 $19,593.88 Scioto Livestock Sales Co. 
Chillicothe, Ohio 

August 27 120 $10,099.80 Producers Livestock Assn. 
Columbus, Ohio 

August 26 22 1,661.61 Fremont Livestock Exchange 
Fremont, Ohio 

July 21 1 141.75 Farmers Livestock Auction Co. 
Inc., Marietta, Ohio 

July 24 2 272.17 - “ = T 

July 28 16 339.15 = * rf 

July 29 5 1,215.15 re ii “ ” 

August 11 23 5,357.89 7 * “6 

August 18 88 6,729.93 " ° “ ? 

August 20 5 1,418.43 Sf 7 e ® 

August 25 33 3,707.22 ” og a " 

August 24 119 6,930.92 Producers Livestock Assn. 
Columbus, Ohio 

August 15 23 6,964.70 Point Pleasant Livestock Co., 
Inc., Point Pleasant, W. Va. 

August 22 134 12,959.27 *¢ es ” 

August 29 34 7,410.69 ” ” 


4. As of the date of issuance of this Complaint there remained 
unpaid by respondent the total amounts due for the livestock 
purchases set forth in Finding 3 above. 


5. Respondent in connection with his business as a dealer, failed 
to keep accounts, records, and memoranda which fully and cor- 
rectly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
and net worth; (2) a cash receipts journal; (3) a purchase and 
sales journal; (4) a record of checks issued; (5) a livestock in- 
ventory ; and (6) periodic reconciliations of bank accounts. 


PROPOSED CONCLUSIONS 


By reason of respondent’s operations as set forth in findings of 
facts 2, 3 and 4, respondent has wilfully violated section 312(a) 
of the Act (7 U.S.C. 213(a)), and section 201.43(b) of the regu- 
lations (9 CFR 201.43(b)). 


By reason of respondent’s business operations as set forth in 
finding of fact 5, respondent has wilfully violated section 401 of 
the Act (7 U.S.C. 221). 
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PROPOSED ORDER 
Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining in the bank upon 
which such checks or drafts were drawn an account containing 
sufficient available funds to pay such checks or drafts. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act including a general ledger of 
accounts showing assets, liabilities and net worth; a purchase 
and sales journal; a cash receipts journal; a complete and accurate 
record of checks issued; a livestock inventory; and periodic re- 
conciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,274) 


In re G. B. FUNK. P&S Docket No. 4455. Decided November 4, 
1971. 


Market agency—Suspension of registration for 14 days and 
thereafter while insolvent—Default 


Respondent is ordered to cease and desist from violating the financial, pay- 
ment and recordkeeping requirements of the act and is suspended as a 
registration for 14 days and thereafter while insolvent and while deficit 
is in shippers proceeds account. 


Dennis L. Hays for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging him with failing to meet 
the financial requirements of the act, misuse of proceeds from 
sales of livestock on commission, issuing insufficient funds checks, 
failing to pay consignors for livestock sold on commission, and 
failing to keep required records. Chief Hearing Examiner Jack 
W. Bain issued a recommended decision based upon the default 
in the filing of an answer and proposed an order requiring re- 
spondent to cease and desist from the violations found and sus- 
pending respondent as a registrant under the act for a period of 
14 days and thereafter until respondent demonstrates that he is 
no longer insolvent and that the deficit in his custodial account 
has been eliminated. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
of a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on February 19, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondent, G. B. Funk, of Apache, 
Oklahoma, was charged with failing to meet the financial require- 
ments of the Act, misuse of proceeds from sales of livestock on 
commission, issuing insufficient funds checks, failing to pay 
consignors for livestock sold on commission, and failing to keep 
required records. 


Copies of the complaint and the rules of practice were person- 
ally served on respondent on April 28, 1971. He was notified in 
writing that an answer should be filed within 20 days, and that 
failure to file an answer denying the allegations of the complaint 
and requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 
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On June 30, 1971, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack 
W. Bain, to whom the proceeding had been assigned, issued a 
recommended decision on July 12, 1971, without further investi- 
gation or hearing, pursuant to Section 202.9(c) of the Rules of 
Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The Respondent, G. B. Funk, is an individual whose address 
is Route 3, Apache, Oklahoma 73006. At all times material herein 
he was, and is: (1) engaged in the business of conducting and 
operating the Anadarko Livestock Sale, a posted stockyard under 
the Act, hereinafter called the stockyard; (2) engaged in the 
business of selling livestock on commission at the stockyard; and 
(3) registered under the Act as a market agency to sell livestock 
in commerce. 


2. As of November 4, 1970, Respondent’s current liabilities in 
his stockyard operations totaled $14,268.42 and his current assets 
totaled $9,196.68, resulting in an excess of current liabilities 


over current assets of $5,071.74. 


3. During the period August 18, 1970, through November 4, 
1970, respondent used funds received as proceeds of sales of 
livestock sold on commission for his own purposes and purposes 
other than remittances to his consignors, thus failing to maintain 
and properly use his custodial funds, thereby endangering prompt 
and proper accounting therefor. On October 10 and October 15, 
1970, he issued checks for $198.23 and $95.48, respectively, on 
his custodial account, payable to F. O. Fletcher in payment of 
gross proceeds from sales on commission of items other than 
livestock. 


4. As of August 18, 1970, respondent had outstanding checks 
for $4,996.57 on his custodial account, an overdraft in the account 
of $134.28, and no deposits in transit or current accounts receiv- 
able, resulting in a deficiency of $5,130.85 in funds available to 
pay shippers’ proceeds. 


5. As of November 4, 1970, respondent had outstanding checks 
for $8,021.60 on his custodial account, resulting in a deficiency 
of $8,018.42 in the account. 


6. The deficiencies mentioned above were due, in part, to 
respondent’s failure to deposit in his custodial account within the 
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livestock consignments sold. 


account. 


sales mentioned in Finding 7 above. 


PROPOSED CONCLUSIONS 


for which the order proposed below should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from: 


drafts; 


ceeds received from the sale of their livestock; 


receivable from sales of consigned livestock; 

























rquired time an amount equal to the proceeds receivable from 


7. On three different dates between July 1 and October 18, 
1970, in five separate transactions, respondent issued checks in 
purported payment of net proceeds from the sales of consigned 
livestock, 14 head for a total net of $1,022.65, which checks were 
returned unpaid by the bank because of insufficient funds in the 


8. Respondent failed to pay when due the net proceeds of the 


9. From about August 18 through November 4, 1970, respond- 
ent failed to keep accounts, records, and memoranda fully dis- 
closing all transactions in his business, including a general ledger 
showing assets, liabilities, income, expenses, and net worth or 
capital, and periodic reconciliations of bank accounts. 


By the facts shown above, respondent’s financial condition 
does not meet the requirements of the Act (7 U.S.C. 204), and he 
willfully violated sections 307, 312(a) and 401 of the Act (7 
U.S.C. 208, 218(a), 221) and section 201.40, 201.41, 201.42, and 
201.43 of the regulations (9 CFR 201.40, 201.41, 201.42, 201.43), 


1. Issuing checks or drafts in payment of the net proceeds 
resulting from the sale of consigned livestock in commerce with- 
out having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or 


2. Failing to pay to consignors, when due, the actual net pro- 


8. Failing to deposit in its custodial account for shippers’ pro- 
ceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
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4. Failing to otherwise maintain its custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42) ; 


5. Using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of his 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 


6. Making such use of shippers’ proceeds in his possession or 
control as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portions 
thereof due to the person or persons entitled thereto; 


7. Failing to keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency subject to the Act including a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth or capital and respondent shall at reasonable inter- 
vals reconcile his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until he demonstrates that he is 
no longer insolvent and that the deficit in his custodial account 
for shippers’ proceeds has been eliminated. When respondent 
demonstrates that he is no longer insolvent and that the deficit 
in his custodial account for shippers’ proceeds has been elim- 
inated, a supplemental order will be issued in this proceeding 
terminating this suspension, after the expiration of the 14-day 
period. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,275) 


In re RAY THORNTON and C. M. EUNICE, JR. P&S Docket No. 
4505. Decided November 5, 1971. 


Stay order vacated—Suspension order deleted—Respondent 
in compliance with financial requirements 


Decision by Donald A. Campbell, Judicial Officer 
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SUPPLEMENTAL ORDER 


On September 13, 1971 (30 A.D. 1309) a default order was 
entered in this proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.). In addition to a cease and desist 
order and a record-keeping order respondents were suspended as 
registrants under the act until they eliminated the deficit in their 
custodial account. 


On September 21, 1971 (30 A.D. 1346) that part of the order 
suspending respondents as registrants under the act was stayed 
pending examination of the condition of respondents’ custodial 
account. 


On October 29, 1971, complainant filed a recommendation to 
the effect that a recent examination of respondents’ custodial 
account disclosed that the deficit has been eliminated and that 
consequently a supplemental order shall be issued deleting that 
portion of the order of September 13 which suspended the 
respondents’ registration. 


Accordingly, that portion of the order of September 13, 1971, 
suspending the respondents as registrants under the act is hereby 
deleted. Such order shall remain in full force and effect in all 
other respects. 


(No. 14,276) 


In re JIM UHLENHOPP & HEINIE UHLENHOPP. P&S Docket No. 
4534. Decided November 5, 1971. 


Suspension of registration (30 days) for failure to 
pay when due—Consent 


Respondents are ordered to cease and desist from failing to pay when due 
the full purchase price of livestock purchased in commerce, issuing in- 
sufficient funds checks, and are suspended as registrants for 30 days. 


J. Richard Studenny for complainant. 
Hobson, Cady & Drew, Hampton, Iowa, for Jim Uhlenhopp. 
Hunter & Ricket, Reinbeck, Iowa, and Dennis D. Damsgaard, Cedar 
Rapids, Iowa, for Heinie Uhlenhopp. 


Decision by Donald A. Campbell, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on September 13, 1971, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dents have wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On October 12, 1971, respondents filed an amended answer in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner, and consent 
to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations of the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Jim Uhlenhopp and Heinie Uhlenhopp, hereinafter re- 
ferred to as the respondents, are partners, with their principal 
place of business located at Dumont, Iowa. 


(b) Respondents at all times material herein, were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondents, in connection with their operations as a 
dealer, on or about the dates and in the transactions set forth in 
paragraph II(a) of the Complaint, purchased livestock in com- 
merce and failed to pay, when due, the full purchase price of such 
livestock. 


(b) As of May 27, 1971, there remained unpaid by the 
respondents a total of $202,932.77 for the livestock set forth in 
paragraph II(b) of the Complaint. 


3. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the Complaint, purchased livestock in commerce, and 
in purported payment therefor issued checks which were returned 
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unpaid by the bank upon which they were drawn because re- 
spondents did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondents have wilfully violated section 312(a) of the Act, 
(7 U.S.C. 218(a)) and section 201.43(b) of the regulations (9 
CFR 201.43 (b) ). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondents shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks ; 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


Respondents are suspended as registrants under the Act for 
a period of 30 days. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 14,277) 


In re DONALD DEAN Davis. P&S Docket No. 4538. Decided No- 
vember 11, 1971. 


Market agency—Suspension of registration for 14 days 
and thereafter until deficit eliminated—Consent 


Respondent is ordered to cease and desist from violating payment and 
recordkeeping requirements of the act and is suspended as a registrant 
for 14 days and thereafter until the deficit in his shippers proceeds ac- 
count is eliminated. 
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J. Richard Studenny for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), instituted by a complaint filed on September 21, 1971, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On October 18, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) Donald Dean Davis, hereinafter referred to as the 
respondent, is an individual, d/b/a Davis Ranch Sale Pavilion, 
whose address is Box 323, Ft. Morgan, Colorado. 


(b) Respondent is and at times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Davis Ranch Sale Pavilion, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency selling on commission. 


2. Respondent, during the period from November 1, 1970 
through July 21, 1971, failed to maintain and use properly his 
custodial account for shippers’ proceeds thereby endangering the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock in that: 
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(a) As of July 21, 1971, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the 
amount of $14,189.82 and had to offset said checks, cash in said 
bank account in the amount of $5.74, no deposits in transit and 
no current proceeds receivable, resulting in a deficiency of 
$14,184.08 in funds available to pay shippers’ proceeds; 


(b) As of June 30, 1971, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the 
amount of $14,456.52 and had to offset said checks, cash in said 
bank account in the amount of $202.43, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$14,254.09 in funds available to pay shippers’ proceeds; 


(c) As of May 31, 1971, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the 
amount of $34,262.70 and had to offset said checks, cash in said 
bank account in the amount of $1,429.77, deposits in transit and 
current proceeds receivable in the amount of $15,342.40, resulting 
in a deficiency of $17,490.53 in funds available to pay shippers’ 
proceeds ; 


(d) As of April 30, 1971, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the 
amount of $71,152.21 and had to offset said checks, cash in said 
bank account in the amount of $47,787.59, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$23,364.62 in funds available to pay shippers’ proceeds; 


(e) As of March 31, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $10,347.22 and had to offset said checks, cash 
in said bank account in the amount of $1,161.43, no deposits in 
transit and no current proceeds receivable, resulting in a defi- 
ciency of $9,185.79 in funds available to pay shippers’ proceeds; 


(f) As of February 28, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $12,259.42 and had to offset said checks, cash in 
said bank account in the amount of $87.74, deposits in transit in 
the amount of $3,611.10, resulting in a deficiency of $8,560.58 
in funds available to pay shippers’ proceeds; 


(zg) As of January 31, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $22,635.33 and had to offset said checks, cash 
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in said bank account in the amount of $1,542.53, no deposits in 
transit and no current proceeds receivable, resulting in a defi- 
ciency of $21,092.80 in funds available to pay shippers’ proceeds; 


(h) As of December 31, 1970, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $5,903.91 and had to offset said checks, cash in 
said bank account in the amount of $262.95, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$5,640.96 in funds available to pay shippers’ proceeds; 


(i) As of November 30, 1970, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $5,044.23 and had to offset said checks, cash in 
said bank account in the amount of $939.84, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$4,104.39 in funds available to pay shippers’ proceeds. 


3. Respondent, in connection with his operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth in paragraph III of the Complaint, issued checks in 
purported payment of the net proceeds resulting from the sale 
of livestock consigned on a commission basis, which checks were 
returned unpaid by the bank upon which they were drawn be- 
cause respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


4. Respondent, in connection with his operations as a market 
agency, on or about the dates and in the transactions set forth in 
paragraph III of the Complaint, and in diverse other trans- 
actions, sold livestock at the stockyard on a commission basis and 
failed to remit to the owners or consignors, when due, the net 
proceeds received from the sale of their livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)), and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated sections 304, 307, and 312(a) of the Act 
(7 U.S.C. 205, 208, and 213(a)) and regulations section 
201.43(a) (9 CFR 201.43(a) ). 
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By reason of the facts set forth in Findings of Fact 4, respon- 
dent has wilfully violated sections 307 and 312(a) of the Act, 
supra. 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment of the net proceeds 
resulting from the sale of consigned livestock in commerce with- 
out having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or 
drafts; 


2. Failing to pay to consignors, when due, the actual net pro- 
ceeds received from the sale of their livestock; 


3. Failing to deposit in his custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; 


4. Failing to otherwise maintain its custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until he demonstrates that the 
deficit in his custodial account for shippers’ proceeds has been 
eliminated. When respondent demonstrates that the deficit in his 
custodial account for shippers’ proceeds has been eliminated, a 
supplemental order will be issued in this proceeding terminating 
this suspension, after the expiration of the 14-day period. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,278) 


In re JERRY J. MOYLAN & PATRICK J. MOYLAN. P&S Docket No. 
4516. Decided November 11, 1971. 
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Market agency—Suspension of registration for 30 days 
and thereafter until deficit eliminated—Consent 


Respondents are ordered to cease and desist from using shippers proceeds 
for unauthorized purposes, issuing insufficient funds consignment pro- 
ceeds checks, and are suspended as registrants for 30 days and there- 
after until the deficit in their account for shippers proceeds is eliminated. 


J. Richard Studenny for complainant. 
C. T. Sanders, Kansas City, Mo., for respondents. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on July 8, 1971, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents 
have wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


On October 13, 1971, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1. (a) Jerry J. Moylan and Patrick J. Moylan, hereinafter 
referred to as the respondents, at all times material herein were 
partners, doing business as Council Grove Livestock Auction, 
with their principal place of business located at Council Grove, 
Kansas 66846. 


(b) Respondents at all times materia] herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Council Grove Livestock Auction, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 
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(2) Engaged in the business of buying and selling live- 
stock in commerce for their own account and selling livestock in 
commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce and as a dealer to 
buy and sell livestock in commerce for their own account. 

2. Respondents, during the period of December 10, 1970 
through April 20, 1971, used funds received from the sale of 
livestock consigned to them for sale at the stockyard on a com- 
mission basis for purposes of their own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, and failed to maintain and use their 
“Custodial Account for Shippers’ Proceeds” properly, thereby 
endangering the prompt accounting therefor and payments of the 
portions thereof due the owners or consignors of livestock, in 
that: 


(a) As of December 31, 1970, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Pro- 
ceeds” in the amount of $17,191.70, and had to offset such out- 
standing checks, cash in said bank account in the amount of 
$321.19, and current proceeds receivable in the amount of 


$556.17, resulting in a deficiency of $16,314.34 in funds available 
to pay shippers’ proceeds. 


(b) As of March 26, 1971, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Pro- 
ceeds” in the amount of $29,681.07, and had to offset such out- 
standing checks, cash in said bank account in the amount of 
$54.55, resulting in a deficiency of $29,626.52 in funds available 
to pay shippers’ proceeds. 


(c) As of April 7, 1971, respondents had outstanding checks 
drawn on their “Custodial Account for Shippers’ Proceeds” in 
the amount of $94,440.58, and had to offset such outstanding 
checks, cash in said bank account in the amount of $40,630.98, 
current proceeds receivable in the amount of $4,512.02, resulting 
in a deficiency of $49,297.58 in funds available to pay shippers’ 
proceeds. 


(d) As of April 20, 1971, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Pro- 
ceeds” in the amount of $36,765.58, and had to offset such out- 
standing checks, cash in said bank account in the amount of 
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$6,083.11 and deposits in transit in the amount of $3,327.84, 
resulting in a deficiency of $27,354.63 in funds available to pay 
shippers’ proceeds. 


(e) Such deficiencies were due, in part, to respondents’ 
withdrawal of funds from the custodial account for other than 
the lawful marketing charges as set forth in paragraph II(e) 
of the Complaint. 


3. (a) Respondents, in connection with their operations as a 


market agency, in commerce, on or about the dates and in the 


transactions set forth in paragraph III(a) of the Complaint, 
issued checks in purported payment of the net proceeds resulting 
from the sale of livestock consigned on a commission basis, which 


checks were returned unpaid by the bank upon which they were 
drawn because respondents did not have sufficient funds on de- 
posit in the account upon which such checks were drawn. 


(b) Respondents, in the transactions set forth in paragraph 
III(a) of the Complaint, sold said livestock consigned to them for 
sale on a commission basis and failed to transmit or deliver to 
consignors of such livestock by the close of the next business day 
after the sale thereof, the net proceeds from the sale of such 
livestock. 


4, (a) Respondents, on July 22, 1969, pursuant to section 202.5 
of the rules of practice governing proceedings under the Act 
(9 CFR 202.5) entered into a stipulation with the Administrator 
of the Packers and Stockyards Administration in which the 
respondents admitted their failure to maintain their “Custodial 
Bank Account for Shippers’ Proceeds” in compliance with the 
requirements of section 201.42 of the regulations. Respondents 
stipulated and agreed that they would maintain said account in 
compliance with said regulations. Respondents also stipulated 
and agreed that, if in the future they engaged in any practice 
prohibited by the Act, such stipulation would be admissible as 
evidence of the acts, facts, and practices set forth therein in any 
subsequent proceeding against them under the Act. 


(b) On September 29, 1970, the Judicial Officer, acting as 
and for the Secretary, pursuant to authority delegated to him by 
the Secretary, issued an order, 29 AD 1041, pursuant to the Act, 
requiring respondents to cease and desist from: (1) failing to 
deposit in their “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42(c) of the regula- 
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tions (9 CFR 201.42(c)), an amount equal to the proceeds re- 
ceivable from sales of consigned livestock; and (2) failing to 
otherwise maintain their “Custodial Account for Shippers’ Pro- 
ceeds” in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). Such order was lawfully made by 
the Judicial Officer and was duly served upon the respondents 
under the provisions of the Act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 4 
herein, respondents have willfully violated sections 304, 307, and 
312(a) of the Act (7 U.S.C. 205, 208, and 213(a)), and sections 
201.40, 201.41 and 201.42 of the regulations (9 CFR 201.40, 
201.41, and 201.42). 


ORDER 
Respondents shall cease and desist from: 


1. Using funds received as proceeds from the sale of livestock 
handled on a commission basis for purposes of their own and 
purposes other than payment of lawful marketing charges and 
the remittance of net proceeds to shippers; 


2. Making such use of shippers’ proceeds in their possession or 
control as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portions 
thereof due to the person or persons entitled thereto; 


3. Failing to maintain their account for shippers’ proceeds in 
conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42). 


4. Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which such checks are drawn to pay the checks. 


Respondents are suspended as registrants under the Act for 
a period of 30 days and thereafter until such time as they dem- 
onstrate that the deficit in their “Custodial Account for Shippers’ 
Proceeds” has been eliminated. When respondents demonstrate 
that the deficit in their “Custodial Account for Shippers’ Pro- 
ceeds” has been eliminated, a supplemental order will be issued 
in this proceeding terminating this suspension, after the expira- 
tion of the 30 day period. 
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This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 14,279) 


In re REIFFTON BEEF Co., INC., d/b/a NEWARK MEATS, and 
CLARK R. LARSON. P&S Docket No. 4588. Decided November 
17, 1971. 


Packer—Bait and switch practices—False advertising— 
Credit terms—Truth in Lending Act—Sale of meat— 
Consent order 


Respondents consented to the issuance of a cease and desist order prohibit- 
ing them from “bait and switch” advertising and other deceptive ad- 
vertising practices in violation of the Packers and Stockyards Act in 
connection with the sale or shipment in commerce of meat or meat 
food products. 


Dona Kahn for complainant. 
Backes & Backes, Trenton, N.J., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint and Notice of Hearing filed 
November 12, 1971, by the Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging re- 
spondents with violations of the Packers and Stockyards Act and 
the Truth in Lending Act (15 U.S.C. 1601 et seq.), and the 
regulations thereunder (12 CFR 226). 


Respondents have filed an answer in which they admit the 
jurisdictiona) allegations of the complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and the report 
of the Hearing Examiner, and for the purpose of this proceeding 
and for no other purpose consent to the issuance, without further 
notice, of a specified order containing findings of fact and con- 
clusions based upon the allegations contained in the Complaint. 
Complainant has recommended that the order consented to by 
respondents be issued. 








1670 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 30 A.D. 1669 


FINDINGS OF FACT 


1. Respondent Reiffton Beef Co., Inc., doing business as Newark 
Meats, Newark, New Jersey, hereinafter referred to as “the 
corporation,” is a corporation organized and existing under the 
laws of the State of Pennsylvania, with its principal offices lo- 
cated at 108 Union Street, Allentown, Pennsylvania, and plants 
located in the States of New Jersey and Pennsylvania. Respond- 
ent Clark R. Larson is the President, a Director, and sole stock- 
holder of the corporation, and he dominates and controls the 
operations of the corporation which is engaged primarily in the 
business of purchasing, manufacturing or preparing for sale, and 
selling meat in commerce, as a packer within the meaning and 
subject to the provisions of the Packers and Stockyards Act. 


2. Respondents, during the month of June 1971, in connection 
with the marketing of beef which the corporation had purchased 
from Cross Brothers Meat Packers, Inc., Philadelphia, Pennsyl- 
vania, made or caused to be made statements in advertisements on 
June 11, 17, and 20, 1971, in The Star Ledger, on June 4, 1971, 
in The Daily Journal, and on June 4, 12, and 25 in the Jersey 
Journal, newspapers published in Newark, Elizabeth, and Jersey 
City, New Jersey, respectively, and having multi-state circula- 
tions, which statements represented that the corporation was 
making bona fide offers to sell the advertised beef at its plant 
located at 228 Wright Street, Newark, New Jersey, at the low 
prices set out in the advertisements in said newspapers. The offers 
set forth in said advertisements were not genuine and bona fide 
but were made for the purpose of inducing persons interested 
in the purchase of the advertised beef to go to the said plant in 
Newark, New Jrsey and purchase beef other than that advertised 
and at higher prices. After getting interested persons to the 
plant, the respondents, through the corporation’s salesmen, made 
no effort to sell the advertised beef at the advertised prices but 
instead disparged such beef in such a manner as to discourage 
the purchasers from purchasing the advertised beef and at- 
tempted to and usually did sell to them such higher price beef. 
Said respondents, through the corporation’s salesmen, showed the 
advertised beef to its disadvantage by displaying a cow side with 
unsightly appearance and apparent poor quality as the adver- 
tised beef side. In fact, respondent corporation had available for 
sale at the advertised prices only two carcasses during the entire 
period in issue. 


REIFFTON BEEF CO., INC. 1671 
Cite as 30 A.D. 1669 


3. Respondents, by the advertisements referred to in Finding 
of Fact 2 above, and in direct statements by the corporation’s 
salesmen to purchasers, directly and by implication and by failure 
to disclose the average weight loss due to cutting, dressing and 
trimming, represented that the beef sides advertised and sold by 
the corporation would upon receipt by the purchaser weigh ap- 
proximately the advertised and/or purchased weight. Such repre- 
sentations were and are contrary to the fact as the corporation’s 
beef sides are sold at their carcass or uncut weight. The cutting, 
trimming and removing of fat, bone and waste materials greatly 
reduces the total weight, and a meat section when cut, trimmed 
and ready for home storage is not equal to nor does it approxi- 
mate the “hanging” weight of said meat at the time of purchase. 
In so representing the weight, respondents misrepresented the 
actual cost per pound of the meat. 


4. Respondents, during the period June 1971, through sales- 
men and representatives, by direct representations to prospec- 
tive purchasers of meat, offered to store the product sold, to be 
delivered at the request of the purchaser at such time and in such 
quantities as directed by the purchaser, with no time limit, when 
in fact respondent corporation had no facilities, such as storage 
lockers, available to adequately store the meat. 


5. Respondents, in connection with the sale of meat by the 
corporation during the period June 1971, failed to accurately 
account to the purchasers of meat in that the corporation failed 
to inform the purchasers of the actual total net weight of the 
meat purchased and the number of pounds of the individual cuts. 


6. During June 1971, in the ordinary course and conduct of the 
corporation’s business, respondents caused newspaper advertise- 
ments to be published which promote, aid, or assist, directly or 
indirectly, consumer credit sales of their beef or meat products. 
In these advertisements, respondents stated the amount of install- 
ment payment, and the number of installments, without dis- 
closing all of the following items: 


1. The cash price; 
2. The amount of down payment required; 


3. The amount of payment scheduled to repay the indebted- 
ness if credit is extended ; 
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4. The amount of the finance charge expressed as an Annual 
Percentage Rate; and 


5. The deferred payment price of the item advertised. 


CONCLUSIONS 


By reason of the facts set forth herein, respondents have vio- 
lated section 202(a) of the Packers and Stockyards Act (7 U.S.C. 
192 (a)), Bruhn’s Freezer Meats, 29 A.D. 223 (1970), affirmed 
30 A.D. 244 (8th Cir. 1971); and section 144 of the Truth in 
Lending Act (15 U.S.C. 1664) and sections 226.8 and 226.10 (d)- 
(2) of regulation Z issued thereunder (12 CFR 226). 


Inasmuch as the complainant has recommended the issuance 
of the order consented to by respondents, the order will be 
issued. 


ORDER 


Respondents Reiffton Beef Co., Inc., and its successors, officers, 
directors, agents and employees, and Clark R. Larson, individ- 
ually and as an officer or director of any corporation, directly 
or through any corporate or other device, in connection with any 
meat or meat food product manufactured or prepared for sale or 
shipment in commerce, shall cease and desist from: 


(1) Representing, directly or indirectly, that any meat or 
meat food product is being offered for sale at a certain price or 
under certain conditions when such offer is not a bona fide offer; 


(2) Preparing or displaying any meat or meat food product in 
any manner for the purpose of causing a prospective customer 
to believe that its purchase would be inadvisable; 


(3) Disparaging or otherwise ridiculing or degrading any of 
the meat or meat food product they advertise for sale; 


(4) Falsely representing directly or by implication in any ad- 
vertisement or statements that the purchase weight will be the 
weight received or will approximate the weight received by the 
customer ; 


(5) Offering to store meat purchased without having adequate 
facilities to so store the purchases; 


(6) Failing to account to the purchasers of meat or meat food 
products on the basis of actual net weight received by the pur- 
chaser and the name and the net weight of individual cuts; 
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(7) Representing, directly or by implication, in any advertise- 
ment as “advertisement” is defined in Regulation Z, the amount 
of the down payment required, or that no down payment is 
required, the amount of any installment payment, the dollar 
amount of any finance charge, the number of installments or the 
period of repayment, or that there is no charge for the credit, 
unless all of the following items are stated in terminology pre- 
scribed under Section 226.8 of Regulation Z (12 CFR 226) ; 


1. The cash price; 


2. The amount of the down payment or that no down payment 
is required, as applicable; 


3. The number, amount, and due dates or period of payments 
scheduled to repay the indebtedness if the credit is extended; 


4. The amount of the finance charge expressed as an Annual 
Percentage Rate; and 


5. The deferred payment price; 


(8) Failing in any consumer credit transactions or advertise- 
ment to make all disclosures determined in accordance with Sec- 
tion 226.4 and Section 226.5 of Regulation Z in the manner, form, 
and amount required by Sections 226.8 and 226.10 of Regulation 
Z (12 CFR 226). 


The order shall be effective the first day after service upon the 
respondents. Copies of the final order shall be served upon the 
parties. 


(No. 14,280) 


In re MORRIS SALTER, d/b/a DEPENDABLE MEAT PACKING CO. 
P&S Docket No. 4281. Decided November 18, 1971. 


Packer—Time lag between issuance of draft and notification 
of payment thereof—Prompt payment requirements—Failure to 
establish violation—Dismissal 
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In this proceeding respondent was charged with failure to pay promptly 
for livestock purchased because of the time lag between the issuance of 
sight drafts by respondent and the notification to the seller’s bank that 
the drafts were paid. As the regulation on “prompt payment” is silent 
on the question as to what happens when there is what is considered 
delay in the realization by the seller of the proceeds of a draft, and 
based on the record in this proceeding, it is held that complainant has 
not established a violation of the act or regulations and the complaint 
is therefore dismissed. 


Samuel J. Harris and Steven M. Auerbach for complainant. 
Henry Himmelfarb, Los Angeles, Cal., for respondent. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 203 of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint recites that respondent is a packer under the act and 
that respondent “. . . purchased livestock in commerce and failed 
to pay when due the full purchase price of such livestock.” The 
complaint lists eighteen instances (June 30-October 27, 1969) of 
purchases from the Western Stockman’s Market, Bakersfield, 
California. The complaint alleges that by reason of the facts as- 
serted respondent “has engaged in an unfair practice in violation 
of section 202(a) of the act and section 201.43(b) of the regula- 
tions (9 CFR 201.43(b)).” 


Section 202(a) of the act in part prohibits a packer from en- 
gaging in or using any “unfair practice” in commerce. Section 
201.43(b) of the regulations provides in part: 


“(b) Purchasers to pay promptly for livestock. Each 
packer, market agency, or dealer purchasing livestock shall, 
before the close of the next business day following the pur- 
chase of livestock and the determination of the amount of 
the purchase price, transmit or deliver to the seller or his 
duly authorized agent the full amount of the purchase price, 
unless otherwise expressly agreed between the parties before 
the purchase of the livestock. Any such agreement shall be 
disclosed in the purchaser’s records and on the accountings 
or other documents issued by the purchaser relating to the 
transaction.” 
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Respondent filed an answer denying the allegations of the com- 
plaint. An oral hearing was held before Dorothea A. Baker, Hear- 
ing Examiner, Office of Hearing Examiners, United States De- 
partment of Agriculture. Henry Himmelfarb, Attorney, Los 
Angeles, California, represented respondent, and Samuel J. Harris 
and Steven M. Auerbach, Office of the General Counsel, United 
States Department of Agriculture, represented complainant. 


At the hearing it developed that, since respondent had paid for 
the livestock involved by a sight draft when each lot was pur- 
chased, the theory of complainant’s grievance is that the time 
lag between the giving of the draft and the notification to the 
seller’s bank that the draft was paid was too long. 


Complainant put on as a witness Edith Hardy, part owner of 
Western Stockman’s Market. She identified Exhibits C-2 through 
C-19 as copies of copies of records kept by Western Stockman’s 
Market. These exhibits contain copies, for each of the 18 trans- 
actions involved, of the invoices, the deposit slips showing de- 
posits of the drafts given in payment and copies of documents 
called “Advice of Fate”, from the seller’s bank notifying Western 
Stockman’s Market that the drafts had been paid. 


Two additional witnesses testified for complainant, Reuben C. 
Johnson and Calvin W. Watkins. Mr. Johnson, an auditor for 
complainant sponsored complainant’s exhibit C-20, a chart or table 
listing the 18 transactions showing the information contained in 
complainant’s exhibits C-2 through C-19. The exhibit contains 
additional data under headings “Kill Sheet Date,” “Date Rec’d 
by Bank [respondent’s],” “Date Paid by Bank [respondent’s],” 
“No. of Days Between Date Issued and Date Paid [to Western 
Stockman’s Market Bank],” and “No. of Days Held by Bank 
[respondent’s].” 


The hearing examiner upheld objections of respondent to the 
admission of complainant’s exhibits C-21, C-22, C-23 and C-24 and 
complainant made an offer of proof. Exhibits C-21, C-22 and C-23 
consist of copies of the drafts, back and front, in four of the 18 
transactions, together with copies of what appear to be notices 
to respondent from its bank of the presentment of the four drafts 
for payment. Exhibit C-24 consists of a copy of what appears to 
be a notice to respondent from its bank of the presentment of a 
draft. 
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Calvin W. Watkins, complainant’s area supervisor, testified 
generally as to his duties, his review of the investigation in this 
case. He testified also that since market agencies are required to 
pay shippers for livestock when it is sold, failure of the purchaser 
to pay promptly endangers the market agencies’ custodial account 
for shippers’ proceeds and the agency may have to deposit money 


of its own or borrow money to deposit in the account. 


Following the presentation of the complainant’s case, the re- 
spondent rested without introducing any evidence, contending 
that complainant had not made a case on the merits and had not 
sustained the burden of showing that the transactions in issue 
occurred “in commerce.” After the hearing, the parties filed 
briefs, suggested findings of fact, etc. The hearing examiner is- 
sued a recommended decision to the general effect that the com- 
plaint should be dismissed for lack of sufficient proof of violations 
of the act or regulations. 


Complainant filed exceptions to the report but did not request 
oral argument. 


FINDINGS OF FACT 


1. Respondent is an individual, doing business as the Depend- 
able Meat Packing Co., with his principal place of business lo- 
cated at 3501 Emery Street, Los Angeles, California. 


2. Respondent is and was at all times involved herein engaged 
in the business of buying livestock in commerce for the purposes 
of slaughter and therefore qualifies as a packer under the act. 


8. The proceeding concerns 18 instances of purchases of live- 
stock by respondent at the Western Stockman’s Market, Bakers- 
field, California, a stockyard posted under the act. Respondent 
paid for the livestock on the days of purchase by means of sight 
drafts payable at the United California Bank, Downey, California 
Branch. The drafts were deposited by Western Stockman’s 
Market in its custodial account for shippers’ proceeds at the 
Bakersfield National Bank. The Bakersfield National Bank for- 
warded the drafts for payment to the United California Bank, 
Downey Branch. The dates the drafts were given, etc., appear 
below: 
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ified 
this Date of Date “Advice of Fate” 
1 to Draft Amount Date of Deposit Stamped “Paid” 
aser 1. 6-30-69 $4,557.48 7-1-69 per C-2, or 7-18-69 
unt 7-7-69 per C-20. 
ney 2. 7-7-69 4,039.18 7-8-69 per C-4, or 7-25-69 
7-9-69 per C-20. 
38. 7-14-69 4,334.58 7-15-69 per C-3, or 7-28-69 
re- 7-16-69 per C-20. 
ling 4. 7-21-69 5,236.49 7-22-69 per C-5, or 8-6-69 
7-23-69 per C-20. 
not 5. 7-28-69 4,836.98 7-29-69 per C-6, or 8-8-69 
sue 7-81-69 per C-20. 
iled 6. 8-4-69 7,031.35 8-5-69 per C-7, or 8-25-69 
ii 8-6-69 per C-20. 
i. 7. 8-11-69 2,795.65 8-12-69 per C-8. 9-8-69 
8. 8-18-69 3,685.87 8-20-69 per C-9 and 9-8-69 
on C-20. 
9. 8-25-69 3,898.82 8-26-69 per C-10, or 9-11-69 
t 8-27-69 per C-20. 
— 10. 9-1-69 3,023.58 9-2-69 per C-11, or 9-22-69 
9-4-69 per C-20. 
11. 9-8-69 11,717.83 9-10-69 per C-12, or 9-29-69 
9-11-69 per C-20. 
12. 9-15-69 3,451.06 9-16-69 per C-13, or 10-9-69 
nd- 9-17-69 per C-20. 
lo- 13. 9-22-69 3,340.57 9-23-69 per C-14, or 10-14-69 
9-24-69 per C-20. 
14. 9-29-69 5,116.39 9-30-69 per C-15, or 10-28-69 
red 10-1-69 per C-20. 
ses 15. 10-6-69 2,436.20 10-7-69 per C-16, or 10-31-69 
10-8-69 per C-20. 
16. 10-13-69 9,099.88 10-14-69 per C-17, or 11-10-69 
ve- 10-15-69 per C-20. 
rs- 17. 10-20-69 8,824.44 10-21-69 per C-18, or 11-13-69 
mnt 10-22-69 per C-20. 
ht 18. 10-27-69 1,536.44 10-28-69 per C-19, or 11-21-69 
- 10-29-69 per C-20. 
11a 
n’s CONCLUSIONS 
14 The hearing record herein is notable for what it does not show. 
ik For example, while counsel talked about the dates the proceeds 
at of the drafts were “credited” to the market agency’s custodial 


account at the Bakersfield National Bank and complainant in- 
troduced copies of advices of fate to the market agency bearing 
the bank’s stamp “Paid” and the date, there is no evidence as to 
whether the market agency’s bank treated the drafts as cash 
items or collection items. As far as this record shows, the market 
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agency may have received immediate credit for the drafts subject 
to later elimination of credit for a draft if the draft was not paid. 


There is no testimony or evidence from officials of either the 
Bakersfield National Bank or the United California Bank and 
there is no testimony that complainant’s representatives ever 
talked with officials of either bank as to the practices of the 
banks in handling the drafts. On what seem to be crucial questions 
there is little or no evidence, such as when were the drafts pre- 
sented to United California Bank, when and how was respondent 
notified of the presentments, when and how were the drafts 
paid by United California, and why the payments were not made 
immediately. 


Witness Johnson prepared complainant’s Exhibit C-20 contain- 
ing tabulations including the dates the drafts were received by 
the California National Bank, the dates of payment by that bank 
and the number of days held by the bank. But it turns out that 
in 14 of the 18 transactions these dates were merely estimates of 
Mr. Johnson arrived at by consideration of the papers in 4 trans- 
actions contained in complainant’s exhibits C-21, C-22, C-23 and 
C-24 that were excluded from evidence. 


This is a case of first impression. At least we are not aware of 
any proceeding under the act in which a buyer of livestock has 
been charged with failure to pay promptly for livestock purchased 
because of an abnormal time lag between the issuance of a draft 
by the buyer and notification to the seller’s bank that the draft 
has been paid. 


As noted above, section 202(a) of the act prohibits packers 
from engaging in or using any unfair practice in commerce. Com- 
plainant issued on February 3, 1964, a regulation dealing with 
prompt payment for livestock purchased, after notice, solicitation 
of comments, etc. The text of the regulation is quoted above 
under the heading “Preliminary Statement.” As can be seen the 
regulation is silent on the question as to what happens when 
there is what is considered delay in the realization by the seller 
of the proceeds of a draft. If a check or draft is not honored, it 
seems reasonable to construe the regulation as breached because 
the check or draft given was worthless. But here complainant 
seeks a ruling that if a sight draft is given and not back to the 
seller’s forwarding bank within a certain number of days the 
buyer did not make payment when due, thus making the buyer 
an insurer for prompt handling by the seller and the seller’s 
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bank as well as the buyer’s bank. As noted above the regulation 
on prompt payment is silent! on the issue. We know of no policy 
statement announced by complainant covering the matter and, 
indeed, there is no indication in this record that respondent was 
ever notified or warned that payments on its drafts were running 
late. 


We have observed before that the issuance of a cease and desist 
order under section 203 is a serious matter since breach of the 
cease and desist order is punishable by fine and imprisonment 
(see e.g., In re Federal Meat Company, 25 A.D. 940 (1966)). 
Upon the record in this proceeding, whether or not the rejected 
exhibits are included, we conclude that the complainant has not 
established a violation of section 201.43(b) of the regulations or 
section 202(a) of the act. 


We do not reach the question, therefore, of whether complain- 
ant’s case supports jurisdiction over the transactions involved. 
Respondent has raised a serious question, however, as to whether 
the sole fact that the cattle was purchased at a stockyard posted 
under the act is a sufficient basis for jurisdiction. 


ORDER 


In view of the above, the complaint is dismissed. 


(No. 14,281) 


In re JOHN MCGINNIS. P&S Docket No. 4527. Decided Novem- 
ber 18, 1971. 


Cease and desist order—Failure to pay when due— 
Default 


1. Recommendation No. 25, Fifth Plenary Session, Administrative Conference of the United 
States, is as follows: 

“Agency policies which affect the public should be articulated and made known to the 
public to the greatest extent feasible. To this end, each agency which takes actions affect- 
ing substantial public or private interests, whether after hearing or through informal 
action, should, as far as is feasible in the circumstances, state the standards that will 
guide its determinations in various types of agency action, either through published 
decisions, genera] rules or policy statements other than rules. Each such agency from time 
to time should review its precedents, rules and policy statements to assure that they 
accurately reflect the agency’s developing experience. If rulemaking is used for these 
purposes, each agency should establish and publish general or particular procedures 
(whether or not such procedures are required by statute) that define the extent and 
manner of public participation appropriate in the circumstances.” 
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Respondent is ordered to cease and desist from failing to pay when due the 


full purchase price of livestock purchased in commerce and issuing 
insufficient funds checks. 


Rowland K. Hazard for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging him with issuing insufficient 
funds checks and failing to pay when due for livestock purchased 
in interstate commerce. Chief Hearing Examiner Jack W. Bain 
issued a recommended decision based upon the default in the 
filing of an answer and proposed an order requiring respondent 
to cease and desist from the violations found. Respondent did not 
file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service of 
a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on August 19, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, of Prague, Oklahoma, was 
charged with issuing insufficient funds checks and failing to pay 
for livestock purchased in interstate commerce. 


Copies of the complaint and the rules of practice were served 
on respondent on August 23, 1971. He was notified in writing that 
an answer should be filed within 20 days, and that failure to file 
an answer denying the allegations of the complaint and request- 
ing an oral hearing would constitute admission of such allegations 
and waiver of a hearing. No answer has been filed. 
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On October 1, 1971, complainant filed a recommendation that 
substantially the order proposed below be issued. Chief Hearing 
Examiner Jack W. Bain, to whom the proceeding had been as- 
signed, issued a recommended decision on October 8, 1971, without 
further investigation or hearing, pursuant to Section 202.9(c) of 
the Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. John McGinnis, the respondent, is an individual whose ad- 
dress is Route 2, Prague, Oklahoma, and who at all times material 
herein was engaged in the business of buying and selling live- 
stock in commerce for his own account as a dealer. 


2. In his operations as a dealer, between September 9, 1970, 
and April 9, 1971, respondent purchased 132 head of livestock in 
commerce at the Okmulgee Livestock Auction and Stockyard, 
Okmulgee, Oklahoma, for a total purchase price of $16,923.07, 
but in purported payment for them gave a total of $10,933.21 in 
checks which were returned unpaid by the bank upon which drawn 
because of insufficient funds in the account on which drawn, thus 
failing to pay when due in full for the purchases. 


PROPOSED CONCLUSIONS 


By the facts shown above, respondent willfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of the 
regulations (9 CFR 201.43(b)), for which the order proposed 
below should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from issuing checks in pay- 
ment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which drawn to pay such checks and from failing to pay when 
due the full purchase price of livestock purchased in commerce. 


This order shall became effective on the sixth day after service 
on respondent. 


Copies hereof shall be served on the parties. 
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(No. 14,282) 


In re ERNEST R. WILLIAMS. P&S Docket No. 4544. Decided No- 
vember 22, 1971. 


Failure to pay when due—Cease and desist— 
Consent order 


Henry F. Rompage for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed October 1, 1971, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wil- 
fully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


On November 1, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
the respondent be issued. 


FINDINGS OF FACT 


1. (a) Ernest R. Williams, hereinafter referred to as the re- 
spondent, is an individual with his principal place of business lo- 
cated at Douglas, Wyoming 82633. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for 
his own account as a dealer, within the meaning and subject to 
the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth in paragraph 
II of the complaint, purchased livestock in commerce and, as of 


re- 
lo- 


RAYVILLE LIVESTOCK AUCTION, INC. 1683 
Cite as 30 A.D. 1683 


the date of issuance of the complaint, has failed to pay the full 
purchase price of such livestock. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock in commerce, 
and in purported payment therefor issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay such 
checks. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,283) 


In re RAYVILLE LIVESTOCK AUCTION, INC. P&S Docket No. 4243. 
Decided November 22, 1971. 


Stay order vacated—Court dismissal for lack 
of prosecution 
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Where the U.S. Court of Appeals for the 5th Circuit on November 18, 1971, 
dismissed respondent’s appeal for lack of prosecution, the suspension of 
respondent as a registrant for 14 days contained in the orders of July 15 
and 30, 1971 (30 A.D. 886, 941), shall become effective on the 20th day 
after the date of this order. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), an order was issued July 15, 1971 (30 
A.D. 886) in part suspending respondent as a registrant under 
the act for a period of 14 days effective August 2, 1971, for viola- 
tions of the act in connection with the sale of cattle exposed to 
brucellosis-reactor cows and concealing the fact of such exposure 
from cattle buyers. On July 30, 1971 (30 A.D. 941) a supplemental 
order was issued providing that the suspension of respondent 
shall not become applicable to its operations at Winnsboro, 
Louisiana, until August 15, 1971. On August 138, 1971, (30 A.D. 
1063) the suspension of respondent was stayed pending the out- 
come of an appeal of the two orders to the United States Court of 
Appeals for the Fifth Circuit. 


On November 18, 1971, the court dismissed the petition for re- 
view filed by the respondent herein, for want of prosecution. 
Accordingly, the stay order of August 13, 1971, is hereby vacated, 
and the suspension of respondent as a registrant under the act 
for a period of 14 days contained in the orders of July 15 and 
July 30, 1971, shall become effective on the 20th day after the 
date of this order. 


(No. 14,284) 


In re MARTIN WITTE. P&S Docket No. 4564. Decided November 
22, 1971. 


Dismissal—Increase in bond coverage—Respondent in 
compliance 


Decision by Thomas J. Flavin, Judicial Officer 
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DISMISSAL 


The complaint in this proceeding was filed on October 22, 1971, 
alleging that the respondent failed to increase his surety bond 
from $18,000.00 to $22,000.00. Respondent obtained a rider in- 
creasing the sum of his surety bond from $18,000.00 to $22,000.00, 
the rider having a date of July 15, 1971. This rider brings re- 
spondent into compliance with the bonding requirements, al- 
though he failed to file the required increase in coverage with the 
Packers and Stockyards Administrator until after he was served 
with the complaint. Inasmuch as the increase rider was prepared 
before the date of issuance of the complaint and the respondent 
is now in full compliance with the bonding requirements, it is 
hereby ordered that the complaint against the respondent is dis- 
missed. 


(No. 14,285) 


In re JULIAN CLARK. P&S Docket No. 4150. Decided November 
23, 1971. 


Denial of motion to void suspension 


Respondent’s motion for reconsideration and modification of the order entered 
June 2, 1971 (30 A.D. 730) to the effect that the 30-day suspension be 
voided or cancelled is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION FOR RECONSIDERATION 
AND MODIFICATION 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
entered June 24, 1971, staying that part of an order entered 
June 2, 1971, suspending respondent as a registrant under the 
act. The stay order was entered because respondent had filed an 
appeal in the United States Court of Appeals for the Fifth Circuit. 


On October 14, 1971, the appeal was dismissed for want of pros- 
ecution and on November 4, 1971, the stay order of June 24, 
1971, was vacated and the suspension of respondent as a regis- 
trant was made effective November 24, 1971. On November 22, 
1971, respondent filed a motion for reconsideration and modifica- 
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tion to the effect that the 30-day suspension be voided or can- 
celled. Complainant filed a reply in opposition. 


We see no reason at this late stage of the proceeding to elimi- 
nate the 30-day suspension. 


The motion is denied and dismissed. 


(No. 14,286) 


In re VIDALIA LIVESTOCK AUCTION, INC. P&S Docket No. 4151. 
Decided November 23, 1971. 


Denial of motion to void suspension 


Respondent’s motion for reconsideration and modification of the order entered 
June 2, 1971 (30 A.D. 741) to the effect that the 30-day suspension be 
voided or cancelled is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION FOR RECONSIDERATION 
AND MODIFICATION 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), an order was 
entered June 24, 1971, staying that part of an order entered 
June 2, 1971, suspending respondent as a registrant under the 
act. The stay order was entered because respondent had filed an 
appeal in the United States Court of Appeals for the Fifth Circuit. 


On October 13, 1971, the appeal was dismissed for want of pros- 
ecution and on November 4, 1971, the stay order of June 24, 
1971, was vacated and the suspension of respondent as a regis- 
trant was made effective November 24, 1971. On November 22, 
1971, respondent filed a motion for reconsideration and modifica- 
tion to the effect that the 30-day suspension be voided or can- 
celled. Complainant filed a reply in opposition. 


We see no reason at this stage of the proceeding to eliminate 
the 30-day suspension. 


The motion is denied and dismissed. 


“Two |e i 
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(No. 14,287) 


In re ST. PAUL UNION STOCKYARDS. P&S Docket No. 1211. De- 
cided November 29, 1971. 


Continuation of rates and charges 


Respondent is authorized to continue its current schedule of rates and 


charges up to and including June 30, 1972. 


John Broadley for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 


is now operating under an order issued April 23, 1971, (32 A.D. 
509), authorizing assessment of the current temporary schedule 


of rates and charges to and including December 31, 1971, unless 
modified or extended by further order before the latter date. 


On November 16, 1971, the respondent filed a petition request- 
ing that the current temporary schedule of rates and charges be 
extended to and including June 30, 1972. 


Prior to the issuance of the order of April 23, 1971, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Since the present petition does not 
involve an increase in rates and charges lawfully prescribed by 
the Secretary, or any rates and charges for services not hereto- 
fore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of April 23, 1971, is continued in effect during the life of 
this order. 
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This order shall become effective on December 31, 1971, and 
remain in effect to and including June 30, 1972, unless modified or 
extended by further order before the latter date. 


(No. 14,288) 


In re ALBERT B. KENNEDY. P&S Docket No. 4547. Decided No- 
vember 3, 1971. 


Dismissal—Increase in bond coverage—Respondent in 
compliance 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL ORDER 


The complaint in this proceeding was filed on October 5, 1971, 
alleging that the respondent failed to increase his surety bond 
from $5,000 to $14,000. Respondent obtained a rider increasing 
the sum of his surety bond from $5,000 to $14,000, the rider 
having a date of July 8, 1971, and an effective date of May 27, 
1971. This rider brings respondent into compliance with the 
bonding requirements, although he failed to file an executed 
duplicate of the rider with the Packers and Stockyards Adminis- 
trator until after the complaint was issued. Inasmuch as the in- 
crease rider was prepared before the date of issuance of the com- 
plaint and the respondent is now in full compliance with the 
bonding requirements, it is hereby ordered that the complaint 
against the respondent be dismissed. 


COURT DECISION 


RAYVILLE LIVESTOCK AUCTION, INC. v. UNITED STATES DEPART- 
MENT OF AGRICULTURE. November 18, 1971. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


On Petition for Review of An Order of the United States 
Department of Agriculture (Louisiana Case) 


CLERK’S OFFICE: 


Pursuant to Rule 9, paragraph (b) of this court, and after 
notice to counsel attached hereto and made a part hereof, the 
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appeal was duly entered dismissed for want of prosecution, this 
18th day of November, A.D., 1971. 


EDWARD W. WADSWORTH 


Clerk of the United States Court 
of Appeals for the Fifth Circuit 


Deputy Clerk 
FOR THE COURT—BY DIRECTION 
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PLY, INc. PACA Docket No. 2-1835. Decided November 1, 


Where complainant shipped lettuce that did not meet weight specifications of 
the contract, respondent’s rejection was with reasonable cause and the 
complaint is dismissed. 
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John R. Catlin, Western Growers Asso., Los Angeles, Cal., for complainant. 
Meier, Kennedy & Quinn, St. Paul, Minn., for respondent. 
James F’. Hunter III, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation in the amount of $7,220.00 in connection 
with a transaction involving two vans of lettuce shipped in inter- 
state commerce. 


Both parties were served with a copy of the Department’s re- 
port of investigation. A copy of the formal complaint was served 
upon respondent. Respondent filed an answer thereto, denying 
liability to complainant and requesting an oral hearing. 


An oral hearing was held in St. Paul, Minnesota, on December 
30, 1970. Respondent was represented by counsel at the hearing. 
Complainant was not represented at the hearing. Two witnesses 
appeared for respondent. Complainant submitted testimony by 
deposition. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, United Fruit Sales Corporation, is a corpora- 
tion whose address is P. O. Box 2115, Salinas, California. 


2. Respondent, Wholesale Produce Supply, Inc., is a corporation 
whose address is 835 South Fourth Street, Minneapolis, Minne- 
sota. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about November 27, 1969, in the course of interstate 
commerce and by oral contact, complainant sold to respondent 
1,520 cartons of lettuce, Amigo brand, 2 dozen size, at an agreed 
price of $4.50 per carton, f.o.b. Glendale, Arizona, plus 25 cents 
per carton cooling charge, or a total contract price of $7,220.00. 
It was further agreed that the lettuce would have an average 
gross weight of 47 to 49 pounds per carton after vacuum cooling 
and that the lettuce would be shipped by piggyback to respondent 
at Minneapolis. 
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4. The contract between the parties was negotiated by Lowell 
Schy of the brokerage firm of All-American Sales, Fresno, Cali- 
fornia. The broker prepared a “Confirmation & Invoice of Pur- 
chase/Sale” dated November 28, 1969, and copies were sent to 
and received by both parties. Neither party objected to any of 
the terms stated in the confirmation. 






5. On November 27, 1969, and pursuant to the contract de- 
scribed above, complainant shipped two vans, SFTZ 504262 and 
SFTZ 504539, loaded on a railroad car at Glendale, Arizona, to 
respondent at Minneapolis, Minnesota, where the vans arrived on 
December 3, 1969. 


6. On the morning of December 4, 1969, at respondent’s re- 
quest, a Federal inspection was made of the vans at the Chicago, 
Rock Island & Pacific Railroad Company Terminal in Minneapolis. 
In relevant part, the results of these inspections are as follows: 
Certificate No. J-84930 
Trailer No. SFTZ 504262 


“Condition of pack: Tight in layers. From 36 to 46%, aver- 
age 4014 pounds net weight per carton. 


Grade: U. S. No. 1, 91% hard or firm. 


Remarks: This inspection and certificate is restricted to 
product in all layers of 7 stacks nearest rear doors. Average 
net weight per carton determined at applicant’s request.” 


Certificate No. F-159968 
Trailer No. SFTZ 504539 


“Condition of pack: Tight in layers. From 40 to 4614, aver- 
age 43 pounds net per carton. 


Remarks: This inspection and certificate is restricted to 
product in all layers of 7 stacks nearest rear doors and to 
average net weight only at applicant’s request.” 


7. On the afternoon of December 4, 1969, the vans were again 
inspected, this time at complainant’s request. In relevant part the 
results of these inspections are as follows: 


Certificate No. F-159971 
Trailer No. SFTZ 504262 


“Condition of pack: From 333, to 50, average 4414 pounds 
gross per carton. 
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; a Remarks: This inspection and certificate is restricted to 
gross weight per carton at applicant’s request. Trailer pre- 
» viously inspected for grade and net weight per carton on 
» | December 4, 1969, and reported on Certificate No. J-84930.” 


Certificate No. F-159972 
Trailer No. SFTZ 504539 


“Condition of pack: From 3714 to 4914, average 443, 
pounds gross weight per carton. 


' 
concerns 


oe wT ee 


Remarks: This inspection and certificate is restricted to 
gross weight per carton only at applicant’s request. This 
trailer previously inspected on December 4, 1969, for net 
weight per carton and reported on Certificate No. F-159968.” 


8. Still later on December 4, 1969, at respondent’s request, 
“corrected” inspection certificates were issued to show the per- 
centage of cartons under 47 pounds gross weight and under 44 
pounds gross weight. In relevant part the “corrected” certificates 
state as follows: 


Certificate No. G-54420 
Trailer No. SFTZ 504262 


“Condition of pack: From 333, to 50, average 4414 pounds 
gross weight per carton with 84% of cartons under 47 
pounds, including 41% under 44 pounds gross weight. 


Remarks: This inspection and certificate is restricted to 
gross weight per carton only at applicant’s request. This 
trailer previously inspected on December 4, 1969, for net 
weight per carton and reported on Certificate No. J-84930. 
This certificate supersedes Certificate No. F-159971. Per- 
centage under 47 pounds gross weight and percentage under 
44 pounds gross weight shown at receiver’s request. 


Certificate No. G-54422 
Trailer No. SFTZ 504539 
“Condition of pack: From 3714 to 4914, average 443, 
pounds gross weight per carton with 87% of cartons under 
47 pounds, including 30% under 44 pounds gross weight. 


Remarks: This inspection and certificate is restricted to 
gross weight per carton only at applicant’s request. This 
trailer previously inspected on December 4, 1969, for net 
weight per carton and reported on Certificate No. F-159968. 
This certificate supersedes Certificate No. F-159972. Percent- 
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age under 47 pounds gross weight and percentage under 44 
pounds gross weight shown at receiver’s request.” 


9. On December 4, 1969, the parties exchanged the following 


wires: 


Respondent to complainant: 


“REJECTING SFTZ 504262 SFTZ 504589 TWO VANS 
AMIGO LETTUCE AVERAGE WEIGHT SFTZ 504539 43 
POUNDS AVERAGE WEIGHT SFTZ 504262 4014 POUNDS 
CONSTITUTES BREACH OF CONTRACT.” 


Complainant to respondent: 


“OPER AGREEMENT YOUR BROKER 3:15 PST THIS 
DATE YOU HANDLING SFTZ 504262 SFTZ 504539 TWO 
VANS AMIGO LETTUCE FOR ACCOUNT WHOM CON- 


CERNED THANKS.” 


Respondent to complainant: 

“HANDLING FOR ACCOUNT FOR WHOM IT MAY CON- 
CERN AS PER TELEPHONE CONVERSATION WITH 
JIM CLASSEN UNITED ALL AMERICAN SALES LOW- 
ELL SCHY VANS SFTZ 504262 SFTZ 504539 LETTUCE.” 


10. The lettuce in van SFTZ 504539 was sold by respondent 
for $1.50 per carton, or $1,140. Deducting freight and handling 


charges of $1,085, leaves proceeds of $55.00. The lettuce in van 
SFTZ 504262 was sold by respondent for $1.40 per carton, or 
$1,064. Deducting freight and handling charges of $839.40, leaves 


net proceeds of $224.60. The total net proceeds of $279.60 were 
paid by respondent to complainant. 


11. The formal complaint was filed on July 23, 1970, which 


was within 9 months after the alleged cause of action herein 


accrued. 
CONCLUSIONS 


Respondent rejected the two vanloads of lettuce purchased from 


complainant on the ground that complainant did not ship lettuce 


conforming to the weight requirements of the contract. The con- 
firmation of sale issued by the broker states ‘47 to 49 pounds.” 
The question presented is whether the contract called for lettuce 


having an average gross weight of 47 to 49 pounds per carton 
before being cooled at shipping point, or after such cooling. 
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f Donald G. Day complainant’s sales manager, testified by depo- 
sition that on or about November 27, 1969, he sold two vanloads 
of lettuce to respondent, through Lowell J. Schy as broker, and 

t that the weight agreed upon was 47 to 49 pounds before cooling. 
He further testified. 


“We always quote our weights F.O.B. before cooling which 


would be a gross weight. We try to quote a weight range of a 


couple of pounds as no lettuce will yield every carton exactly 
the same. We weigh full truck loads that come from the field 
and as stated they always will vary a few pounds.” 


Max Bere, Sr., president of respondent, testified that he handled 


the transaction in question for respondent and that he under- 
stood from the broker the lettuce would be 49 pounds before 
cooling and 47 pounds after cooling. Berc also testified that it has 
been his practice for sometime to purchase lettuce on the basis 
of weight after cooling. Respondent’s evidence includes written 


statements from four brokers to the effect that respondent when 
buying lettuce always has them specify the weight after cooling. 


The broker, Schy, testified that the description which he used 
in the sale of the lettuce had come from Jim Classen, then a sales- 


man for complainant. According to Schy, Classen stated that he 
had some good lettuce for Minneapolis which would be as heavy 


it as 49 but no lighter than 47 pounds per carton after cooling. 
g Schy further testified that at no time during the negotiation of 
n the contract did he talk with Donald Day. Schy also testified 
r that he had acted as broker in numerous purchases of lettuce by 
S respondent and that Berc always purchased on the basis of weight 
e after cooling. 


Complainant had the burden of proving by a preponderance of 


h the evidence that the contract specified the shipment of lettuce 


n having an average gross weight of 47 to 49 pounds per carton 
prior to cooling. It is concluded that complainant has failed to 
sustain this burden and that the weight was to be that after 


"1 cooling. 


e No evidence was submitted as to the amount of shrinkage or 
Z weight loss due to evaporation which normally occurs in the 
shipment of lettuce by piggyback van from Arizona to Minneapo- 
e lis. Official notice is taken of a Department publication, Market- 


n ing Research Report No. 497, “Field Trimming of Lettuce,” dated 
September 1961. This report states that in rail shipments from 


”? 
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California districts to the New York market the average weight 
loss was 0.7% in transit. The indication is that the weight loss 
between Arizona and Minneapolis would have been trivial. Ac- 
cordingly, lettuce weighing on arrival an average gross weight of 
4414 pounds per carton as in SFTZ 504262 or 4434 pounds per 
carton as in SFTZ 504539 could not have been in compliance with 
a contract calling for lettuce weighing an average gross weight 
of 47 to 49 pounds per carton at the time of shipment and after 
vacuum cooling. 


In view of the foregoing, it is concluded that respondent’s re- 
jection of the two vanloads of lettuce was not without reasonable 
cause. It follows that the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,290) 


GUS MERCURIO FRUIT & PRODUCE COMPANY v. BENTON FRUIT 
COMPANY. PACA Docket No. 2-2288. Decided November 2, 
1971. 


Reopening after default—Granted 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued September 3, 1971, awarding reparation to com- 
plainant against respondent. On September 14, 1971, respondent 
filed, in effect, a motion to reopen the proceeding after default in 
the filing of an answer pursuant to section 47.25(e) of the rules 
of practice (7 CFR 47.25(e)). The order of September 3, 1971, 
was stayed pending the issuance of a further order in this pro- 
ceeding. Respondent alleges that his failure to file a timely answer 
herein was due to the fact that he was in a hospital this summer 
recovering from an operation. A copy of respondent’s motion was 
served upon complainant. Complainant, in effect, objected to the 
granting of such motion. 
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Upon consideration of the record herein, it is concluded that the 
motion to reopen was filed within a reasonable time under the 
circumstances and that good reason has been shown why the 
relief requested in the motion should be granted. Accordingly, 
respondent’s default in the filing of an answer is set aside. The 
order of September 3, 1971, is hereby vacated, and respondent 
has 10 days from the date of service of this order upon him 
within which to file an answer to the complaint. 


(No. 14,291) 


In re EDDIE DONALD GRIFFIN, d/b/a GRIFFIN PRODUCE Co. PACA 
Docket No. 2-2321. Decided November 5, 1971. 


Failure to pay—Publication of facts—Consent 


Respondent’s failures to pay for produce purchased in interstate commerce 
are violations of the act for which the facts and circumstances thereof 
shall be published. As respondent’s license terminated prior to the insti- 
tution of this proceeding, suspension or revocation is not ordered. 


Dennis Becker for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on October 6, 1971, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
U.S. Department of Agriculture. It is alleged in the Complaint 
that Respondent received and accepted in interstate commerce, 
27 lots of perishable agricultural commodities, but failed to make 
payment of the agreed purchase prices to the sellers, in the 
amount of $59,867.58. 


A copy of the complaint was served upon Respondent on October 
6, 1971. Respondent filed an answer on October 26, 1971, in which 
he admitted all the factual allegations of the complaint, waived 
oral hearing, waived the provisions of Section 10 of the Act with 
respect to 10 days notice before an order may take effect, waived 
the preparation of a Hearing Examiner’s report and oral argu- 
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ment, and consented to the issuance of an order, with findings 
of fact based on the allegations of the complaint, finding that 
Respondent has committed flagrant and repeated violations of 
the Perishable Agricultural Commodities Act, 1930, as amended. 


FINDING OF FACT 


1. Respondent, Eddie Donald Griffin, is an individual doing 
business as Griffin Produce Co., whose mail address is P. O. Box 
763, Greenwood, Mississippi 38930. 


2. Pursuant to the licensing provisions of the Act, License No. 
701057 was issued to respondent on January 30, 1970. This license 
terminated on its first anniversary date, January 30, 1971, when 
respondent failed to renew it. 


3. During the period April 1970, through June 1971, respondent 
purchased, received, and accepted without complaint 13 lots of 
watermelons and 14 lots of tomatoes, all being perishable agricul- 
tural commodities, in interstate commerce, but failed to make full 
payment promptly of the agreed purchase prices to the 6 sellers. 
The total of the agreed purchase prices which remains unpaid is 
$59,867.58. 


CONCLUSIONS 


The acts of Respondent in failing to make payment of the 
agreed purchase prices due the sellers as set forth in paragraph 3 
of the Complaint, constitutes willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an order with 
findings of fact based on the allegations of the complaint, finding 
that he has committed flagrant and repeated violations of the 
Perishable Agricultural Commodities Act, 1930, as amended. An 
order to that effect should be issued. 


ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


Except as to service, this order shall become effective on the 
eleventh day after the date hereof. 


Copies of this Order shall be served upon the parties. 





Te peer ee reree: 
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(No. 14,292) 


In re J. R. WITT PRODUCE Co., INC. PACA Docket No. 2-2213. 
Decided November 5, 1971. 


Failure to pay—Revocation of license—Default order 


Respondent’s failures to make full payment and to make full payment 
promptly for produce purchased are violations of the act for which its 
license under the act is revoked. 


Daphne M. Anderson for complainant. 
John A. Campbell, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
respondent failed to file an answer to the complaint charging re- 
spondent with failure to pay promptly and failure to pay in full 
for numerous shipments of fruits and vegetables purchased in 
interstate commerce. Hearing Examiner John A. Campbell issued 
a recommended decision based upon the default in the filing of an 
answer and proposed revocation of respondent’s license under the 
act. Respondent did not file exceptions. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein except 
that the order shall become effective on the 11th day after the 
date hereof. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499(a) et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed on July 7, 1971 by the Director, Fruit and Vegetable Division, 
Consumer and Marketing Service, United States Department of 
Agriculture. Respondent was charged with flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499(b)) for alleged 
failure to pay promptly and failure to make full payment for 
shipments of fruits and vegetables in interstate commerce. 
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Copies of the complaint and the Rules of Practice governing 
procedures under the Act were served on Respondent by the 
Hearing Clerk by certified mail. Respondent was informed in the 
letter of service that an answer should be filed within 20 days, 
and that failure to answer denying the allegations in the com- 
plaint and requesting an oral hearing would constitute admission 
of such allegations and waiver of such hearing. Respondent has 
filed no response. On Motion of Complainant the matter was re- 
ferred to Hearing Examiner John A. Campbell for issuance of a 
recommended decision based upon the allegations in the complaint 
without further investigation or hearing, pursuant to Section 
47.30(c) of the Rules of Practice (7 CFR 47.30(c) ). 


The findings of fact recommended herein are substantially iden- 
tical with the substantive allegations of the complaint, which 
have been admitted by reason of Respondent’s failure to file an 
answer (7 CFR 47.30(b)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, J. R. Witt Produce Co., Inc., is an Oklahoma 
corporation whose mail address is care of L. B. Hartgrove, Jr., 
301 S. Ellison, Oklahoma City, Oklahoma 73108. 


2. Pursuant to the licensing provisions of the Act, license No. 
162661 was issued to Respondent on January 31, 1956. This license 
has been renewed annually, and next is subject to renewal on 
January 31, 1972. This license was suspended automatically on 
January 8, 1971, when Respondent failed to satisfy reparation 
awards. This license is currently suspended for failure to pay 
reparation awards. 


3. During the period February 1970, through October 1970, 
Respondent purchased, received in interstate commerce, and ac- 
cepted without complaint 17 lots of fruits and vegetables from 
8 sellers but failed to make full payment of the agreed purchase 
prices and $21,131.66 remains unpaid. Also, during the period 
September 1969, through August 1970, Respondent purchased, 
received in interstate commerce, and accepted without com- 
plaint 38 lots of fruits and vegetables from 20 sellers but failed 
to make full payment promptly of the agreed purchase prices 
totaling $46,029.79. Respondent’s payments were from two to 
twelve months late. The details of these transactions are set forth 
in paragraphs 4 and 5. 
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4. During the period February 1970, through October 1970, 
Respondent purchased, received in interstate commerce, and ac- 
cepted without complaint 17 lots of fruits and vegetables from 8 
sellers but failed to make full payment of the agreed purchase 
prices. The details of these transactions are set forth below: 
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The total of the amounts due and unpaid these sellers is 
$21,131.66. 


5. During the period September 1969, through August 1970, 
Respondent purchased, received in interstate commerce, and ac- 
cepted without complaint 38 lots of fruits and vegetables from 20 
sellers but failed to make full payment promptly of the agreed 
purchase prices. The details of these transactions are set forth 
below: 





Cite as 30 A.D. 1701 


S 
oO 
a 
- 
e 
o 
< 
nm 
a 
E 
a 
° 
= 
= 
° 
oO 
_ 
a 
o 
< 
a 
- 
= 
< 
x 
nN 
— 
fe 
= 
= 


00°098*s 
00°0TL‘T 
00°087 
00°0L9‘TS$ 


00°6T2 


09°969 

00°0TS*F 
00°§80°2 
00°L2b°2 


OO'SLT'T 


00°992' 


SL’68P 

0S S162 

SS TLg‘T 

Sa'are'T$ 
80014 


asDyIiNng 
peaby 


6 


6 


9307 
quewmhvg 


sy}uoW 


0L-S-8 
0L-S-8 
0L-S-8 


0L-3°6 


OL-T-F 


OL, “99d 
OL, “°C 


0L-22-F 
0L-02-8 
OL-E2-E 
0L-9-L 
0L-9-L 
273398 40 


appu quew 
-find 930q 


0L-8T-¥ 
0L-9-¥ 
0L-3-¥ 


0L-Z-€ 


0L-3-T 


0L-ES-T 
69-IT-3T 


69-ST-TT 


69-8-TT 


69-S-OT 


69°E3-6 


69-8T-6 


nd 
queufhivg 
430d 


sa0}ejz0d ‘s3yd 
S904Biod syous 
$380} 8 0d syoEs 


S8[q ByeZ—aA ‘s3yd SL 


S9OFSUIO} ‘sua ROT 


seo zeizod ‘s3yd OO9 
seo zeijod ‘s3yd OCP 


sa0}e}0d JO, 18d 


syinij ‘s3yd $98 


seo}zejod syoes GET 


S803ei0d syoes OSPF 


saozejod syous OSPF 
Azr~powmog 


? 
Aguyuond 


aI ‘ll@q UIA] 
“uy “OO sodieyq -S “g 


ZV ‘epusy “oul 
“OD sxonpolg Aol peig 


‘BLA ‘poomsyopy “*ou] 
“oD suppeg SI xIg 


CII ‘uojwioyy, “uy 
‘suoS FP xoM PAOTY 


VM ‘foun “oul 

“OD evxenpolg Aourny 
“Waseem ‘ojedem “OD 
snporig FP yng puvluy 


“O[0D ‘Aajaerxy “OUT 
“OD snpolg uIZleyy 


‘igen ‘AeysiteH 
1yoIny 8321005) 


ub140 
P 
ones’ 











1707 


J. R. WITT PRODUCE CO., INC. 
Cite as 30 A.D. 1701 


00°9FF 
00°92 


00°06T 


00°SLT 

bO'SSa'b 
89°968'T 
89°TLS‘T 
89°982'T 


09°268 
00'08e's 
00°999°T 
00°999'T 
00'9T8'F 
00°00'2 
00'9TF'Z 

890M 


asvyaing 
peaby 


L 


L 
9407 


quewhog 
8Yy7zU0 W 


OL-Z-TT 


OL-2-TT 


OL-3°6 


OL. 
OL. 
OL. 


OL. 


OL. 


OL. 


OL. 
OL. 


‘20 
‘20q 
‘20q 


‘20d 


‘20q 
‘20 


‘20 
20¢] 


pe7}798 10 


appwu yuew 
~-Avg 0G 


0L-63-9 
0L-S3-9 


0L-TT-9 


0L-TT-9 
0L-S-9 
0L-62-S 


0L-6T-S 


OL-VT-S 
0L-L-S 


0L-T3-3S 
0L-3-S 
and 


queuhivg 


“vq 


SoBuvio ‘sujd 


SoBuvzio0 'sujd 


S8[q BaZa ‘s3yd 


$903eI0d syovs 
sao zejod syoes 


$304 B40d syoUs 


sa04eyod syoes 


Se0}Bj0d syous 


So0}eiyod syoes 


$003 e40d syoes 


sao }e}0d ‘sdyd 


Agrpowwog 
? 
Ayyuond 


set 
oot 


S38 


oos 
00s 
00s 


ESE 


oos 
00g 


oos 


ool 


“FILO ‘sopsuy soy 
‘PHI “9D F tuery “Vy 


‘wiwy ‘xtuesecyg ‘easueyo 
“XQ O[Qejas0, xIUsOYg 


oyeq] ‘uozYysy 
su0oG A pioyiyn Aoupoy 


SBxoy, ‘a[lApuourAey 
“0D 81983030, uaITY 9°” 


*ysem ‘Aung 


‘auy ‘aonpolg souor 


u0Za1Q ‘snITOJoW 


‘0D OFB}0g WU _YIION 
16.40 


? 
4119S’ 


0F 


6§ 


88 


Lé 
9§ 


9 


vg 


&& 
ae 


1 


08 


ON 
"SUDLT 





oS 
oO 
a 
= 
- 
oO 
- 
mM 
fa 
& 
= 
Q 
° 
= 
= 
o 
oO 
i 
~ 
oO 
< 
re] 
J 
i) 
< 
m 
mn 
_— 
mm 
a 
Ay 


Cite as 30 A.D. 1701 


0s'061°S 
00'sss'T 
og"8g8 

OS ZIT's 
00°9T0'Z 
00°F80°Z 
09°290'T 


su'e6s $ 
GL'Log‘s$ 
00'096‘T 
OS'LLT'T 
go'9gs 
00°02r 
SL'8r9 
go'ggl 
So'9gL 
SL'ShO'T 
S369 


OS'PSE 9 


800d 0307 
asDyoingd queumhing 


peaty syzuoW 


OL. 
OL. 


OL. 
OL. 
OL. 


OL. * 


OL. 
OL. 
OL. 
OL. 
OL. 
OL. 
OL. 


“290d 
“090g 
“29d 
“20d 


TL-8-T 


TL-8-T 


p27}7908 40 
eppu 2uew 
-fivg 930q 


0L-02-8 
0L-ET-8 


0L-02-8 
OL-ET-8 
0L-€-8 


OL-9T-L 


0L-S2-8 
0L-8T-8 

0L-9-8 
0L-82-L 
0L-E3-L 
OL-9T-L 


OL-3-L 
0L-9-L 


0L-92-9 


eng 
quawfivg 


0g 


Syinaz “s3yd OZP 
syinay “‘s3yd 00 


seozeulo, “ssyd 796 
$90} BUI0} ‘SByxd $06 
$90}BUI0} “ssyd QGE 


SUOIUO SHIBS YGT 


90N9}9[ *SUzD OG9 
S9[qB}eZ0A PBO[ YONA} 
suotuo ‘s3yd ¢Zz 
So[qejeZeA pBOolyonsy 
$98[q¥}eZ0A PvolTyoNI} 
S9[qBJeZeA PBOTyonNI 
$9[q¥j0Z0A 

y syinay ‘sdyd ¢7zZ 
so[qeyeZea ‘sZyd cep 


So[qejeZea ‘sZyd OFZ 


Agrpowmog 
? 
fzuquond® 


*‘Jl[eO ‘ouseig 
‘09 Suryoeg peyuy 


‘FUeO ‘AUD Bury 
seo}eUlo, 1aAoW 
*XOW s‘N ‘Seondp sey] 
uog y uosUYyOr s1uIg 


"FeO ‘seurpeg “do-0p 
SIOULIVY 3oNz4e] SBUI[VS 
‘FUBD ‘erepeurg 

*diog }inig Blov09 


“18D ‘ednjepeny 
‘09 eonpolg pig 
urO240 


? 
42719S 








J. R. WITT PRODUCE CO., INC. 1709 
Cite as 30 A.D. 1701 


The total of the agreed purchase prices for which payments were 
made late is $46,029.79. 


6. Transaction numbers 23, 24, 30 through 37, 43 through 55 
were satisfied by acceptance by the sellers of notes calling for 
payments over a period of one to eight years. 


7. Some of the sellers listed above filed formal reparation com- 
plaints against Respondent. As a result, the Judicial Officer is- 
sued reparation awards against Respondent as set forth below: 


Approx. 
Trans. PACA Docket Date Amount of Date 
No.(8) No. Citation Issued Award Satisfied 
41 2-1930 29 A.D. 1456 12-3-70 $ 354.50 1-8-71 
50 2-1931 29 A.D. 1456 12-3-70 393.75 Dec. ’70 
51-53 2-1932 29 A.D. 1456 12-3-70 5,112.50 Dec. ’70 
4 2-1959 29 A.D. 1459 12-15-70 525.00 
42 2-1964 29 A.D. 1459 12-17-70 691.25 1-8-71 
23-24 2-1965 29 A.D. 1459 12-17-70 1,725.16 Dec. ’70 
32-33 2-1966 29 A.D. 1460 12-17-70 3,330.00 Dec. ’70 
1 2-1987 80 A.D. 119 1-12-71 2,106.66 
14 2-1988 30 A.D. 119 1-12-71 540.00 
54-55 2-1989 30 A.D. 119 1-12-71 2,190.50 Dec. ’70 
3 2-1990 30 A.D. 119 1-12-71 1,125.00 
30-31 2-2018 30 A.D. 313 2-18-71 4,816.00 Dec. ’70 
34 2-2019 30 A.D. 312 2-11-71 892.50 Dec. ’70 
35-37 2-2020 80 A.D. 312 2-11-71 4,225.04 Dec. ’70 
15-17 2-2021 80 A.D. 312 2-11-71 3,724.75 
6-13 2-2058 30 A.D. —— 3-19-71 10,960.25 
5 2-2059 80 A.D. —— 3-19-71 1,500.00 
2 2-2060 30 A.D. —— 3-19-71 650.00 


8. By notice in writing dated October 20, 1970, and various 
dates thereafter, Respondent was given the opportunity to 
demonstrate or achieve compliance with all lawful requirements 
of the Act relating to the allegations in the complaint. Respondent 
has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failures to make full payment, and to make full 
payment promptly, of the agreed purchase prices for the ship- 
ments, as set forth in paragraphs 3, 4 and 5 of the Proposed 
Findings, constitute flagrant and repeated violations of Section 
2 of the Act (7 U.S.C. 499(a)). 


By a motion filed August 11, 1971, Complainant recommended 
that Respondent’s license be revoked. In view of the gravity of 
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the offense the requested revocation appears reasonable in the 
circumstances. Accordingly, it is recommended, pursuant to 7 
U.S.C. 499(h) (a)), that the following Proposed Order be issued. 


PROPOSED ORDER 


Effective on the tenth day following service of this Order on 
Respondent, Respondent’s license is revoked. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 14,293) 


GONZALES PACKING COMPANY v. ABOOD DISTRIBUTORS CORPORA- 
TION. PACA Docket No. 2-2252. Decided November 10, 1971. 


Rehearing denied 
Decision by Donald A. Campbell, Judicial Officer 


ORDER DENYING REHEARING 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, as amended (7 U.S.C. 499a et seq.), an 
order was issued on September 20, 1971, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent. Pursuant to section 47.24(a) of the rules of 
practice (7 CFR 47.24(a)), respondent filed a timely petition 
for rehearing in this proceeding. The filing of such petition 
automatically operated to set aside the order pending final action 
on the petition. 


Respondent alleges in its petition that the material allegations 
of the complaint show that the promissory notes given by re- 
spondent to complainant were accepted by complainant as pay- 
ment in full satisfaction of the transactions involved herein. Re- 
spondent further contends that its position is supported by the 
fact that the complaint also shows that payments were made on 
the notes by respondent to complainant. In addition, respondent 
denies in its petition that the notes were given by respondent to 
complainant as evidence of indebtedness, and requests a hearing 
to determine the intent of the parties at the time the promissory 
notes were executed and delivered. 
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As respondent points out, the issue of whether the promissory 
notes were accepted by compiainant as evidence of indebtedness 
or as payment in full satisfaction of these transactions is clearly 
raised in the allegations of the formal complaint. It is alleged 
in the complaint that the notes were accepted by complainant as 
evidence of indebtedness and not as satisfaction thereof, and that 
respondent had paid the interest on the notes. Although re- 
spondent had the opportunity to rebut complainant’s allegations 
or to set forth a defense on the promissory notes in its answer, 
it did not do so. We believe that respondent had sufficient op- 
portunity prior to the issuance of the order in which to put forth 
its defense on the notes, and therefore find no reason to rehear 
this proceeding. Accordingly, respondent’s request for rehearing 
is hereby denied. 


Although respondent in its petition did not ask for reconsidera- 
tion of our order of September 20, 1971, respondent did take the 
opportunity to point out several instances in which we allegedly 
erred in our order. Upon reconsideration, it is our opinion that 
the order is supported by the evidence and the law applicable 
thereto. 


The order of September 20, 1971, is hereby reinstated, except 
that the reparation awarded therein shall be paid within 30 days 
from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 14,294) 


In re SIMEONE BROS. POTATO Co., INc. PACA Docket No. 2-2222. 
Decided November 10, 1971. 


Failure to pay promptly—Suspension of license for 30 days— 
Consent order 


Respondent’s failures to pay promptly for produce purchased in interstate 
commerce are violations of the act for which respondent’s license is 
suspended for 30 days effective November 15, 1971. 


Daphne M. Anderson for complainant. 
Samuel H. Sterling, Denver, Colo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on July 18, 1971, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent flagrantly and repeatedly violated 
Section 2 of the Act by failing to make full payment promptly 
for numerous shipments of perishable agricultural commodities 
received in interstate commerce. Respondent filed an answer on 
August 4, 1971, in which he admitted the allegations of the com- 
plaint but denied committing any violations of the Act, and re- 
quested oral argument before the Secretary, pursuant to the 
provisions of 7 CFR 47.40. On August 12, 1971, complainant 
moved for the issuance of a Hearing Examiner’s report without 
further investigation or hearing, pursuant to 7 CFR 47.30(c). 
On October 15, 1971, complainant filed its written consent to the 
filing of an amended answer by respondent. On November 4, 
1971, an amended answer was filed by respondent in which the 
allegations, admissions, denials and prayers of its original an- 
swer were stricken, and in which the respondent admitted the 
allegations of paragraphs 1 and 2 of the complaint and the juris- 
diction of the Secretary in this matter. In its amended answer 
respondent neither admitted nor denied the remaining allegations 
of the complaint, but waived oral hearing, waived the prepara- 
tion of a Hearing Examiner’s report and oral argument before 
the Secretary, and waived the provisions of Section 10 of the 
Act with respect to the requirement of 10 days’ notice before an 
order can take effect. Respondent further consented to the is- 
suance of an order, containing findings of facts based upon the 
allegations of the complaint, and suspending its license under 
the Act for 30 days, and requested that the suspension order be 
made effective on November 15, 1971, or as soon thereafter as 
possible, and stated that it has satisfied the indebtedness alleged 
in transactions 1, 2 and 3 of paragraph 4 of the complaint. 


FINDINGS OF FACT 


1. Respondent, Simeone Bros. Potato Co., Inc., is a Colorado 
corporation whose mailing address is 201 Denargo Market, Den- 
ver, Colorado 80216. 


2. Pursuant to the licensing provisions of the Act, license 
number 184152 was issued to respondent on December 9, 1959. 
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This license was renewed annually and presently is in effect. 
This license was suspended automatically at the close of business 
on July 24, 1970, when respondent failed to satisfy a reparation 
award issued in PACA Docket 2-1727 (29 A.D. 758). The suspen- 
sion was lifted on August 12, 1970, when respondent satisfied 
this award. This license was suspended again, automatically, at 
the close of business on September 4, 1970, when respondent 
failed to satisfy a reparation award issued in PACA Docket 2- 
1765 (29 A.D. 865). This suspension was lifted on September 
28, 1970, after respondent satisfied this award. 


3. During the period April 1970, through July 1970, respondent 
purchased from two sellers, received in interstate commerce, and 
accepted without complaint three lots of potatoes, a perishable 
agricultural commodity, but failed to pay promptly the balance 
of the agreed purchase price, totaling $3,829.75. Also, during 
the period January 1969, through October 1970, respondent pur- 
chased, received in interstate commerce and accepted without 
complaint 79 lots of fruits and vegetables from 32 sellers but 
failed to make full payment promptly of the agreed purchase 
prices, totaling $98,652.85. Payment in these transactions ranged 
from two to 17 months late. The details of these transactions are 
set forth in paragraphs 4 and 5 below. 


4. During the period April 1970, through July 1970, respondent 
purchased, received in interstate commerce, and accepted without 
complaint three lots of potatoes, a perishable agricultural com- 
modity, from two sellers but failed to make full payment promptly 
of the balance of the agreed purchase prices. The details of these 
transactions are set forth below: 
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The total balance of the agreed purchase prices for these ship- 
ments was $3,829.75; this indebtedness was satisfied subsequent 
to the filing of the Complaint herein. 


5. During the period January 1969, through October 1970, 
respondent purchased, received in interstate commerce, and ac- 
cepted without complaint 79 lots of fruits and vegetables from 
32 sellers but failed to make full payment promptly of the agreed 
purchase prices. Payment of these agreed purchase prices ranged 
from two to 17 months late. The details of these transactions 
are set forth below: 
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The total of the agreed purchase prices for which payment was 
made late is $98,652.85. 


6. Some of the sellers filed formal reparation complaints 
against respondent. As a result of these complaints, the Judicial 
Officer issued reparation awards against respondent as follows: 


Transaction PACA Date Date 

Number(s) Docket No. Issued Amount Satisfied Citation 

10 2-1700 5-27-70 $1,050.00 7- 2-70 29 A.D. 664 
15, 17, 18 2-1727 6-18-70 $3,755.25 8-12-70 29 A.D. 758 
a5. 2-1746 7-29-70 $3,025.00 8-28-70 29 A.D. 864 
19 2-1764 7-30-70 $1,462.50 8-13-70 29 A.D. 865 
20-22 2-1765 7-30-70 $4,250.00 9-21-70 29 A.D. 865 


7. By notice in writing dated December 2, 1970, respondent 
was given the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the allegations 
in this complaint. Respondent has failed to do so. 


CONCLUSIONS 


By reason of the findings set forth herein, respondent has will- 
fully, flagrantly and repeatedly violated Section 2 of the Act (7 
U.S.C. 499(b)). Respondent has filed its consent to the issuance 
of an order suspending its license for 30 days and has requested 
that the suspension become effective on November 15, 1971, or 
as soon thereafter as possible. Complainant has consented to 
and recommended the issuance of such an order. Respondent 
waived oral hearing and the preparation of a Hearing Examiner’s 
report and waived oral argument. Accordingly, pursuant to 
Section 47.26(b) of the Rules of Practice (7 CFR 47.26(b)), 
such an order should be issued. 


ORDER 


Effective the 15th day of November 1971, respondent’s license 
under the Act is suspended for the period of 30 days. 


The facts and circumstances shall be published. Copies of this 
order shall be served upon the parties. 


(No. 14,295) 


S. STAMOULES, INC. v. NORRISTOWN WHOLESALE, INC. PACA 
Docket No. 2-2142. Decided November 10, 1971. 
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Failure to ship produce meeting size specifications— 
Rejection with cause—Dismissal 


Western Growers Association, Los Angeles, Cal., for complainant. 
L. A. Denslow, Washington, D. C., for respondent. 
Bruce S. Wiener, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,120.43 in connection 
with a shipment of cantaloupes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules 
of practice (7 CFR 47.20) is applicable. Pursuant to this pro- 
cedure, complainant filed an opening statement and respondent 
filed an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, S. Stamoules, Inc., is a corporation whose 
address is P. O. Box 22, Mendota, California. 


2. Respondent, Norristown Wholesale, Inc., is a corporation 
whose address is P. O. Box 148, Norristown, Pennsylvania. At 
the time of the transaction alleged herein respondent was licensed 
under the act. 


3. On or about August 13, 1970, complainant contracted to ship 
to respondent two carloads of California U.S. No. 1 grade canta- 
loupes, S & S Brand, size Jumbo 36’s, price to be determined by 
market at time of shipment and shipment to be made on 
August 17, and 19, 1970. The contract was negotiated by a 
broker, Philip Cutler, of Ball Brokerage Co., Inc. 


4. Complainant did not ship the cantaloupes contracted for 
but on or about August 20, 1970, complainant diverted a rolling 
car of cantaloupes numbered PFE 452332, to respondent, which 
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contained 35 crates of size Jumbo 23’s, 336 crates of size Jumbo 
36’s, and 301 crates of size Jumbo 27’s. Car PFE 452332 arrived 
at respondent’s place of business on August 31, 1970, and was re- 
jected by respondent. 


5. The formal complaint was filed March 22, 1971, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleges that the parties herein contracted on 
August 20, 1970, for the sale and shipment of car PFE 452332 
containing cantaloupes as described in finding of fact 4. Re- 
spondent denies that any such contract was made. Respondent 
alleges, and complainant does not deny, that a contract for two 
carloads of cantaloupes as described in finding of fact 3 was 
agreed to by the parties herein and that complainant failed to 
ship in accordance with such contract. 


The record reveals that broker’s memorandums of sale were 
issued covering the two cars referred to in finding of fact 3. 
However, there is no allegation or showing that a broker’s memo- 
randum of sale was issued covering car PFE 452332. Our con- 
clusion from examination of the evidence is that complainant 
diverted car PFE 452332 to respondent in an effort to tender 
a substitute for the two cars contracted for on August 13, 1970, 
and that respondent’s rejection of the car shipped was justified 
since the car did not conform with the contract of August 13, 
1970, nor was it the subject of any other contract between the 
parties. See Suzy-Bel Farms v. Hecht Produce Co., 24 A.D. 1124 
(1965). For the foregoing reasons, the complaint should be 
dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,296) 


RICHARD COX v. OTHELLO PACKERS, INC. PACA Docket No. 2- 
1923. Decided November 16, 1971. 


PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 1724 





Dismissal of petition for reconsideration 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued August 24, 1971, awarding reparation to 
complainant against respondent. Within the time allowed there- 
for, respondent requested an extension of time within which to 
file a petition for reconsideration. By order of September 23, 
1971, such request was granted and the order of August 24, 1971, 
was stayed pending the issuance of a further order in this pro- 
ceeding. Within the extended time, respondent filed a petition 
for reconsideration with supporting affidavits. The supporting 
affidavits seek to introduce new evidence and cannot be con- 
sidered. Star Market Co. Inc. v. Admiral Packing Company, 27 
A.D. 945 (1968). 


Upon reconsideration of the order of August 24, 1971, we find 
that all of the matters set forth in the respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the 
evidence and by the law applicable thereto. Accordingly, re- 
spondent’s petition is hereby dismissed without prior service 
upon complainant. 


The order of August 24, 1971, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from 
the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 14,297) 


In re A. MARKEN & COMPANY, INC. PACA Docket No. 2-2047. 
Decided November 19, 1971. 


Failure to pay promptly—Publication of facts—Default 


Respondent’s failures to pay promptly and in full for perishable agricultural 
commodities purchased and received in interstate commerce are viola- 
tions of the act for which the facts and circumstances thereof shall be 
published. As respondent’s license terminated prior to the institution of 
this proceeding, suspension or revocation thereof is not ordered. 
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Dennis Becker for complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
failed to file a responsive pleading to the complaint charging 
respondent with failing to pay promptly and in full for numerous 
shipments of perishable agricultural commodities purchased and 
received in interstate commerce. Hearing Examiner John G. 
Liebert issued a recommended decision based upon the default 
in the filing of an answer and proposed an order requiring pub- 
lication of the facts and circumstances of the violations found. 
Respondent did not file exceptions. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the 11th day after the date hereof. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a complaint filed 
on February 26, 1971, by the Director, Fruit and Vegetable Divi- 
sion, Consumer and Marketing Service, United States Department 
of Agriculture. Respondent was charged with flagrant and re- 
peated violations of Section 2 of the Act (7 U.S.C. 499b) for 
alleged failure to pay promptly and failure to make full payment 
for shipments of perishable agricultural commodities in inter- 
state commerce while acting as a licensee under the Act. 


Copies of the complaint and the Rules of Practice governing 
procedures under the Act were served on respondent by the 
Hearing Clerk by certified mail on March 1, 1971. Service was 
acknowledged by certified mail receipt signed by respondent’s 
agent on March 4, 1971. In this letter of service respondent was 
informed that an answer should be filed within 20 days, and that 
failure to file an answer denying the allegations in the complaint 
and requesting an oral hearing would constitute admission of the 
allegations and waiver of oral hearing. 
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On March 15, 1971, Lawrence Applefield, Esq., of Applefield 
and Rosmarin, Attorneys at Law, 53 State Street, Boston, Massa- 
chusetts, filed a motion on behalf of respondent requesting addi- 
tional time for answering the complaint. This motion was grant- 
ed by the Hearing Examiner on March 17, 1971, and the time for 
filing an answer was extended to April 12, 1971. 


Respondent’s counsel, by two telegrams dated April 12 and 13, 
respectively, filed an answer to the complaint specifically denying 
allegations therein and requesting an oral hearing. The matter 
was set down for oral hearing in Boston, Massachusetts on June 
9, 1971. On June 3, 1971, respondent’s counsel, Lawrence Apple- 
field, Esq., moved for postponement of the hearing until a later 
date, citing the fact of his communication with complainant’s 
counsel, who concurred in the request. On the same date, com- 
plainant’s counsel filed a consent to postponement of the hearing 
citing as additional reason therefor the possibilities of the parties 
agreeing on stipulations of fact. The Hearing Examiner granted 
respondent’s motion on June 4, 1971, and rescheduled the hearing 
for July 21, 1971. 


By letter dated July 7, 1971, and filed with the Hearing Clerk 
on July 12, 1971, Lawrence Applefield, Esq., attorney of record 
for respondent, advised that he does not represent respondent 
and does not have standing to proceed with the action. He re- 
quested the withdrawal of all papers filed by him on behalf of 
respondent, including the answer. On July 15, 1971, counsel for 
complainant moved for postponement of the hearing in considera- 
tion of the fact above stated. On July 16, 1971, the Hearing 
Examiner continued the hearing for a reasonable period of time 
to enable respondent to engage new counsel, or otherwise to ad- 
vise of its intention to proceed to oral hearing on this matter. 
Copies of these documents, including a notification by the Hear- 
ing Clerk that it is not the policy of the Department to remove 
and return documents filed in a proceeding, were sent to respon- 
dent by certified mail. Receipt of these documents was acknowl- 
edged by certified mail receipt signed by respondent’s agent, 
G. Marken, on July 23, 1971. 


On October 4, 1971, for reasons therein stated, the Hearing 
Examiner entered an order holding respondent in default for 
failure to file a responsive pleading. Accordingly, this Recom- 
mended Decision is being issued without further investigation 
or hearing, pursuant to Section 47.30(c) of the Rules of Practice 
(7 CFR 47.30(c)). 
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The Proposed Findings of Fact recommended herein are iden- 
tical with the substantive allegations in the complaint, which 
are deemed to have been admitted by respondent’s failure to file 
a responsive pleading (7 CFR 43.30(b)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, A. Marken & Co., Inc. is a Massachusetts cor- 
poration whose business address was Needham Heights, Massa- 
chusetts, but whose current mail address is care of George A. 
Marken, 126 Moffat Road, Waban, Massachusetts 02168. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 682017 was issued to respondent on May 21, 1968. This li- 
cense terminated on its first anniversary date, May 21, 1969, 
when respondent failed to renew it. 


3. During the period March 1966, through July 1969, respon- 
dent purchased and received in the current of interstate com- 
merce, and accepted without complaint 521 lots of perishable 
agricultural commodities from 24 sellers but failed to make full 
payment promptly of the agreed purchase prices. The fruits and 
vegetables listed below moved in interstate or foreign commerce. 
A summary of the details are set forth below: 
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The total of all aforementioned amounts of which payment was 
not made promptly is $98,227.00. Respondent’s plan of arrange- 
ment under Chapter XI of the Bankruptcy Act was approved 
June 16, 1970. 


4. By notice in writing, dated January 6, 1971, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the allegations 
in this complaint. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failure to make full and prompt payment in con- 
nection with the numerous transactions described in the foregoing 
Proposed Finding of Fact 3 constitutes willful, repeated and 
flagrant violations of Section 2(4) of the Act (7 U.S.C. 499b(4) ). 
In re Colony Fruit & Produce Distributors, Inc., 25 A.D. 1062, 
1071 (1966) ; In re Ripley Vegetable Company, 24 A.D. 360, 365 
(1965) ;In re Kelly & Weatherington Inc., 23 A.D. 715, 717 
(1965) ; In re Kelly & Weatherington Inc., 23 A.D. 1040, 1042 
(1960); In re Cloud & Hatton Brokerage, 18 A.D. 547, 549 
(1959). Since respondent’s license under the Act terminated 
prior to the institution of this proceeding, the suspension or revo- 
cation thereof was not requested by complainant and should not 
be ordered. However, it is concluded that in accordance with the 
provisions of Section 8(a) of the Act (7 U.S.C. 499h(a)), the 
facts and circumstances of the violations should be published. 
See In re Ripley Vegetable Company, supra; In re Kelly & Weath- 
erington Inc., supra. 


PROPOSED ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


Except as to service, this order shall become effective on the 
eleventh day after its date. 


Copies hereof shall be served on the parties. 


(No. 14,298) 


PURE GOLD, INC. v. ZEPEDA, ESPARZA & LOPEZ COMPANY OF DAL- 
LAS. PACA Docket No. 2-1890. Decided November 19, 1971. 
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Partnership liability 


Where the evidence supports the allegations of the complaint, including re- 
spondent’s liability for the amount claimed, less the partial payment, 
respondent’s failure to pay the balance is in violation of the act and 
reparation is awarded complainant against respondent for the balance 
due. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$3,026.75 in connection with transactions in interstate commerce 
involving two truckloads of lemons and oranges. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy oi the formal com- 
plaint and a copy of the report of investigation were served upon 
each of the respondent partners, Alfonzo G. Lopez and Overlin R. 
Esparza. Each partner filed an answer denying liability and re- 
questing an oral hearing. 


An oral hearing was held at Dallas, Texas, on June 4, 1971. 
Respondent partner Alfonzo G. Lopez was not present or repre- 
sented at the hearing. Respondent partner Overlin R. Esparza was 
present and was represented by counsel. Complainant was not 
present or represented at the hearing, but at the written request 
of its attorney, the deposition of one witness was offered and re- 
ceived in evidence by the presiding officer. Complainant filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Pure Gold, Inc., is a corporation whose address 
is P. O. Box 40, Redlands, California. 


2. Respondent is a partnership composed of Alfonzo G. Lopez 
and Overlin R. Esparza, doing business as Zepeda, Esparza & 
Lopez Company of Dallas, whose address is 925 South Harwood 
Street, Dallas, Texas. At the time of the transactions involved 
herein, respondent was licensed under the act. 
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8. On February 9, 1970, in the course of interstate commerce, 
complainant sold to respondent 258 cartons of oranges and 150 
cartons of lemons at agreed prices totaling $1,480.50, f.o.b. lead- 
ing points in the states of California and Arizona. On February 
9, 1970, and pursuant to the contract of sale, 258 cartons of 
oranges were loaded by complainant aboard a truck at Upland, 
California, and on February 11, 1970, 150 cartons of lemons were 
placed on the same truck at Yuma, Arizona, and shipped to re- 
spondent at Dallas, Texas. 


4. On February 12, 1970, in the course of interstate commerce, 
complainant sold to respondent 375 cartons of lemons and 125 
cartons of oranges at agreed prices totaling $2,046.25, f.o.b. 
loading point in California. On February 17, 1970, lemons and 
oranges in the quantities specified were loaded by complainant 
aboard a truck at Riverside, California, and were shipped to re- 
spondent at Dallas, Texas. 


5. The total f.o.b. contract price for the two truckloads of 
lemons and oranges involved herein is $3,526.75. Respondent has 
paid $500 to complainant in connection with these transactions, 
leaving a balance due of $3,026.75. 


6. The formal complaint was filed on April 10, 1970, which was 
within nine months after the causes of action herein accrued. 





CONCLUSIONS 


At the oral hearing in this case, respondent partner Overlin R. 
Esparza moved for a dismissal of the proceeding as to him, on the 
ground that a judgment had been obtained in the State District 
Court of Dallas County, Texas, on May 5, 1971, rescinding the 
partnership between Esparza and Lopez; awarding all assets and 
property of Zepeda, Esparza & Lopez Company of Dallas to 
Lopez; and ordering Lopez to indemnify Esparza for all debts, 
liabilities or expenses arising out of “any transactions of that 
business known as Zepeda, Esparza & Lopez Company of Dallas”. 
A copy of the judgment, entered in the 162nd Judicial District 
Court of Dallas County, Texas, was offered and received in evi- 
dence at the oral hearing. The motion was denied by the presid- 
ing officer. 


The evidence shows that Esparza and Lopez, prior to the trans- 
actions involved herein, entered into a partnership agreement; 
that they were licensed by the Department as a partnership under 
the Perishable Agricultural Commodities Act, 1930, as amended 
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(7 U.S.C. 499a et seq.) ; and that they held themselves out to the 
public as such. Under these circumstances we think it is clear 
that third parties, including complainant here, would be entitled 
to rely on the partnership representation and to believe that each 
partner was fully responsible and liable for the acts of the part- 
nership, barring prior notice (of which there was none here) 
to the contrary. See J. C. Spivey Co. v. Chasteen, 26 A.D. 674; 
Edward Pitsch v. Market Produce Co., 26 A.D. 1004. While 
Esparza apparently urges the conclusion that the State Court 
decree relieves him of liability to third parties in actions under- 
taken by the partnership, we do not agree. The Court decree 
contends itself with dealing with the relationship between Es- 
parza and Lopez, as the parties before it, and does not profess 
to settle matters arising out of complaints lodged by third parties 
against the partnership. And while Esparza argues in his motion 
that the State Court decree dissolves the partnership ab initio, 
again we disagree and find that the dissolution of the partnership 
is effective only on the date the Court decree was signed—May 
5, 1971—and apparently after the partnership had ceased to 
function as such. Accordingly, and in our view, the presiding 
officer was not in error in denying the motion to dismiss. 


Complainant alleged in its formal complaint that on February 
9, 1970, and February 12, 1970, it sold to respondent two truck- 
loads of lemons and oranges for a total f.o.b. price of $3,526.75; 
that it shipped from loading points in California and Arizona to 
respondent in Dallas, Texas, two truckloads of lemons and oranges 
meeting contract specifications ; and that the truckloads of lemons 
and oranges were received and accepted by respondent, but that 
respondent has failed to pay complainant any part of the agreed 
contract price except the sum of $500. Respondent partner 
Overlin R. Esparza, in his answer, stated that he could not admit 
or deny these allegations in the complaint because “. . . said allega- 
tions are matters concerning which your Respondent herein has 
no knowledge . . . .” The answer of the respondent partner 
Alfonzo G. Lopez was substantially the same as that of Esparza. 


The deposition testimony of complainant’s district sales man- 
ager, James R. Dillon, supports the allegations of the formal 
complaint. According to this witness, he, acting for complainant, 
negotiated the sale with respondent’s buyer, Steve Akins. Com- 
plainant’s invoices and bills of lading, showing that a total of 425 
cartons of lemons and 383 cartons of oranges were shipped to 
respondent by truck, were identified and received in evidence. 
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While Esparza testified that he had never ordered any produce 
from complainant, further testimony by him revealed that he 
did not know whether lemons and oranges had been ordered from 
complainant by respondent. As to complainant’s allegations that 
the lemons and oranges involved herein were received and ac- 
cepted at Dallas by respondent, this is not disputed by respondent. 
In fact, Esparza admitted at the hearing that he did not know 
whether respondent had received the lemons and oranges or not, 
and did not know, in addition, whether respondent had ever re- 
ceived any lemons and oranges from complainant; however, we 
do not find it necessary to decide the point, for even assuming 
that the lemons and oranges had failed to reach contract destina- 
tion at Dallas, respondent would bear the loss under the f.o.b. 
terms of the contract pursuant to section 46.41(i) of the regula- 
tions (7 CFR 46.41 (i)). 


In reviewing the evidence before us, we conclude that it sup- 
ports the allegations of the formal complaint, including respon- 
dent’s liability for the amount claimed by complainant as to the 
total f.o.b. contract price of the lemons and oranges involved 
herein, less the partial payment of $500. Respondent’s failure to 
pay the balance of $3,026.75 to complainant is in violation of 
section 2 of the act, for which reparation should be awarded to 
complainant against respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $3,026.75, with interest thereon 
at the rate of 8 percent per annum from March 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,299) 


E. C. MITCHELL v. D-N-E SALEs, INc. PACA Docket No. 2-2094. 
Decided November 22, 1971. 


Failure to ship—Replacement purchase not reasonable— 
Dismissal 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $601.25 in connection 
with a contract for the shipment of grapefruit in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given the opportunity to file additional evidence 
in the form of sworn statements but neither did so. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Frederic E. Mitchell, doing 
business as E. C. Mitchell, whose address is 68-72 South Pennsy]l- 
vania Ave., Wilkes-Barre, Pennsylvania. 


2. Respondent, D-N-E Sales, Inc., is a corporation whose ad- 
dress is 85 Royal Palm Boulevard, Vero Beach, Florida. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about May 7, 1970, in contemplation of shipment in 
interstate commerce, respondent contracted to sell to complainant 
175 cartons of pink grapefruit (Indian River Seedless) at the 
following prices and sizes f.o.b.: 10/27s at $3.25; 15/32s at $3.00; 
130/36s at $3.00; and 20/40s at $3.00, and 375 cartons of white 
grapefruit (Indian River Seedless) at the following prices and 
sizes f.o.b.: 115/27s at $2.25; 10/32s at $2.75 and 250/40s at 
$2.75. Freight cost on the grapefruit was to be $.50 per carton. 
The grapefruit was to be shipped on May 8, 1970, from respon- 
dent’s place of business in Florida to complainant in Pennsylvania. 


4. The contract for the grapefruit was negotiated by a broker, 
Philip Cutler of Ball Brokerage Co. of Scranton, Pennsylvania, 
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who issued a broker’s memorandum of sale on May 7, 1971, con- 
firming the terms of the contract as set forth in finding of fact 3 
above. 


5. Respondent has failed to ship the commodities called for in 
the contract of sale. 


6. Complainant, on May 8, 1971, purchased another shipment 
of grapefruit from R. A. Glass of Indio, California, at a cost of 
$4.00 per carton f.o.b. for pink grapefruit (Ruby Red Seedless), 
plus $1.00 per carton freight; and $3.00 per carton f.o.b. for white 
grapefruit (Marsh Seedless), plus $1.00 per carton freight. 


7. An informal complaint was filed by complainant on Sep- 
tember 24, 1970, which was within 9 months after the cause of 
action accrued. 


CONCLUSIONS 


Complainant contends that a contract of sale as outlined in the 
findings of fact was entered into between the parties and that re- 
spondent did not fulfill its obligation to ship grapefruit under the 
contract. Respondent contends that no contract ever existed for 
shipment of grapefruit but that instead an order for grapefruit 
was placed which it promised only to endeavor to fill. In this con- 
nection respondent’s Sales Manager in a letter of June 10, 1970, 
to the broker which is part of the investigation report stated in 
part as follows: 


‘. .. this order you placed on May 7, 1970, was never ac- 
cepted by me or confirmed to you by me. At that time grape- 
fruit was in short supply and I advised that we would en- 
deavor to fill this order but that the chances of doing so were 
very slim. This contention on my part is confirmed by others 
in my office.” 


However, the broker who negotiated between the parties indicated 
in a letter to respondent which was attached to the sworn com- 
plaint that a contract did exist and that supplies were available 
to fill it. In addition, the broker issued a memorandum of sale, 
which respondent admits receiving, clearly setting forth the con- 
tract terms. Respondent admits further that it made no protest 
in writing to the memorandum of sale but states that an oral 
protest to such a memorandum is sufficient. However, it is not 
clear that respondent claims to have made such an oral protest 
promptly upon receipt of the memorandum. Respondent states 


+ 
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that by the terms of the memorandum there was no necessity 
that a protest be in writing, and adds: 

“We contend that we made it very clear to Mr. Cutler that 

we were not accepting this order and made this knowledge 

known to him prior to receiving his confirmation. These facts 
are supported by others in our sales office who are willing to 
testify under oath.” 

Although respondent was given an opportunity to submit 
further evidence in support of its contention, it did not do so. We 
find on the basis of the complainant’s statements and the broker’s 
memorandum of sale that a definite contract of sale was concluded 
between the parties to this proceeding. Respondent’s failure to 


ship as required by the contract was a violation of section 2 of 
the act. The only problem remaining is that of damages. Com- 
plainant submitted evidence to show that on the day of respon- 
dent’s failure to ship under the contract he covered by contracting 
to buy a carload of California grapefruit. However, complainant 
has not alleged or shown that he made an unsuccessful effort to 
purchase Florida grapefruit of like kind and quality. In the ab- 
sence of such a showing, we cannot allow complainant’s purchase 
of California grapefruit as “cover”. Complainant offered no other 
evidence from which his damages might be determined. The 
Market News service did not compile shipping point quotations 
for the period in question. We are forced to conclude that com- 
plainant has not proven the amount of damages, if any, resulting 
from respondent’s breach. The complaint must therefore be dis- 
missed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,300) 


GULFTEX BANANA Co., INC. v. GARCIA BANANA COMPANY. PACA 
Docket No. 2-2161. Decided November 22, 1971. 


Acceptance—Storage—Dumping order too remote— 
Liability 
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Since respondent accepted shipment of bananas on September 17, 1970 and 


placed them in storage, respondent is liable for purchase price. The 
order of the health department on October 15, 1970, condemning and 
requiring destruction of 175 boxes is too remote to be considered as 
evidence of the condition of the produce on delivery date and respond- 
ent’s counterclaim is dismissed. 


William M. Schultz, Houston, Texas, for complainant. 


Respondent pro se. 
Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $440 in connec- 
tion with a truckload of bananas sold by complainant to respon- 
dent. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer and counterclaim, denying liability to complainant and re- 
questing an award of reparation in the amount of $590 against 
complainant for transportation and storage expenses in connec- 
tion with the shipment. 


Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $1,500, the shortened 
method of procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given the opportunity to submit additional evi- 
dence in support of their respective positions by means of verified 
statements. No such evidence was submitted. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Gulftex Banana Co., Inc., is a corporation whose 
address is 1119 Prairie Avenue, Houston, Texas. At the time of 
the transaction involved herein, complainant was jicensed under 
the act. 


2. Respondent is an individual, Reynaldo Garcia, doing business 
as Garcia Banana Co., whose address is 2501 Francis Street, 
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Corpus Christi, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On September 17, 1970, complainant sold to respondent one 
truckload of bananas, consisting of 200 40-pound boxes received 
by complainant in the course of foreign commerce, at an agreed 
price of $2.10 per box, plus 10 cents per box for wharfage 
charges, or a total price of $440, f.o.b. Port Isabel, Texas, for 
shipment to respondent at Corpus Christi, Texas. 


4. The sale between the parties was negotiated by a broker, 
Glen Buffkin, of Humble, Texas. 


5. On September 17, 1970, complainant loaded the bananas on 
a truck sent by respondent to the docks at Port Isabel, Texas. 
The bananas were transported to Corpus Christi, Texas, where 
they were unloaded by respondent and placed in respondent’s 
cooler. 


6. On October 15, 1970, respondent was ordered by the Corpus 
Christi Health Department to destroy 175 boxes of the bananas 
due to spoilage. 


7. Although respondent accepted the bananas involved herein, 
respondent has not paid to complainant any part of the purchase 
price in connection with this transaction. 


8. The formal complaint was filed on April 2, 1971, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although respondent purchased and 
accepted the bananas involved herein, respondent has not paid 
any part of the purchase price to complainant in connection with 
this transaction. Respondent alleges that the bananas were in 
very poor condition when complainant loaded them on respondent’s 
truck on September 17, 1970. He denies having accepted the 
bananas pursuant to the contract, and contends that he was 
authorized to keep possession of the load until further disposi- 
tion of the bananas could be arranged. 


Respondent contends that upon learning that the bananas were 
in very poor condition from his truck driver, he called the broker 
to find out what to do, and the broker advised him to take the 
load to respondent’s place of business at Corpus Christi, Texas, 
and to keep the bananas there until further disposition could be 
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made. Respondent further states that he had the load transported 
to Corpus Christi, Texas, where it was unloaded by respondent 
and placed in respondent’s cooler. 


Apart from his allegation, respondent has not submitted any 
evidence to show that the broker advised him to keep the load 
until further disposition of the bananas could be arranged. We 
note that no statement from the broker has been submitted in 
this proceeding. Moreover, even if the broker gave such advice 
to respondent, there is no evidence to show that the broker had 
authority from complainant to give such instructions to respon- 
dent. Generally speaking, a broker negotiates a purchase and 
sale, and then his authority, express or implied, is terminated. 
Any further action on the part of the broker must be shown to 
have been expressly or impliedly authorized by one or the other 
of the parties. Frank Gaglione & Son, Inc. v. Theron Hooker 
Company, a/t/a Hooker-Corrin Sales, 30 A.D. 528. We therefore 
find that respondent was not authorized by complainant to keep 
possession of the bananas until further disposition of the bananas 
could be arranged. We also find that by transporting and unloading 
the bananas at his place of business, respondent accepted the 
bananas. See section 46.2(dd) of the regulations issued pursuant 
to the act (7 CFR 46.2(dd)). 


Having accepted the bananas, respondent is liable to complain- 
ant for the purchase price, less any damages shown to have been 
caused by any breach of contract by complainant. The burden of 
proof is upon respondent to show by a preponderance of the evi- 
dence that complainant breached the contract, and the damages 
resulting therefrom. 


In support of his position that the bananas were in very poor 
condition when received on September 17, 1970, respondent has 
submitted in evidence a copy of an order from the Corpus Christi 
Health Department condemning and requiring the destruction of 
175 boxes of the bananas due to spoilage. Such order is dated 
October 15, 1970, or approximately one month after the bananas 
were received by respondent. We find that such order is too re- 
mote to be considered as evidence of the condition of the bananas 
on September 17, 1970. Since respondent has not submitted any 
other evidence on this issue, it is concluded that respondent has 
failed to sustain the burden resting upon him to show that com- 
plainant failed to deliver bananas in accordance with the con- 
tract between the parties. It follows that respondent’s counter- 
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claim, which is based on the same alleged breach of contract by 
complainant, is without merit. 


In view of the foregoing, we conclude that respondent is liable 
to complainant for the purchase price of the bananas, or $440. 
Respondent’s failure to pay complainant this amount promptly is 
a violation of section 2 of the act, for which reparation should 
be awarded, with interest. The counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $440, with interest thereon at 
the rate of 8 percent per annum from October 1, 1970, until paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,301) 


COAST MARKETING COMPANY v. WORLD WIDE PRODUCE COMPANY, 
Inc. PACA Docket No. 2-1949. Decided November 24, 1971. 


F.o.b.—Suitable shipping condition—Breach not established 


Where respondent accepted shipment of cucumbers and has failed to establish 
a breach of contract, respondent is liable for the entire contract price 
less amount already paid. 

Complainant pro se. 

Comanor & Stein, Philadelphia, Pa., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $3,528.17 in connection 
with a shipment of cucumbers in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent, which filed an answer 
and counterclaim thereto, denying liability to complainant and 
requesting an award of reparation in the sum of $6,443.00 against 
complainant for alleged breach of contract arising out of the same 
transaction. Respondent also requested an oral hearing. 


An oral hearing was held in Philadelphia, Pennsylvania, on 
June 16, 1971. A representative appeared and testified on behalf 
of complainant. Respondent was represented by counsel. Five 
witnesses testified on behalf of respondent. Respondent filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Coast Marketing Company is a corporation 
whose address is P. O. Box 157, Nogales, Arizona. At the time of 
the transaction involved herein complainant was licensed under 
the act. 


2. Respondent, World Wide Produce Company, Inc., is a corpo- 
ration whose address is Oregon Avenue and Vandalia Street, 
Philadelphia, Pennsylvania. At the time of the transaction in- 
volved herein respondent was licensed under the act. 


3. On or about April 9, 1970, in the course of interstate com- 
merce, complainant acting through its employee, Bob Ingram, 
sold to respondent, through its employee, Jack Silverman, 500 
crates of super select cucumbers at $12.00 per crate, 843 crates 
of select cucumbers at $10.00 per crate, and 100 crates of small 
super select cucumbers at $11.00 per crate, for a total price of 
$15,547.50 for 1443 crates which included a charge of $17.50 for 
a Ryan Recorder. The contract called for shipment f.o.b. Nogales, 
Arizona, April 9, 1970. 


4. On or about April 9, 1970, complainant shipped from No- 
gales, Arizona, to respondent in Philadelphia, Pennsylvania, in 
railway car RDMX 533, the commodity called for by the contract 
of sale. 


5. The contract was negotiated by Richland Distributing 
Company, a brokerage company located at Nogales, Arizona, 
which issued a broker’s memorandum of sale setting forth the 
terms of the contract. 


6. On or about April 15, 1970, car RDMX 533 arrived at Phil- 
adelphia and the select cucumbers in the car were Federally in- 
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spected at 1:35 p.m. at respondent’s request with the following 
results in relevant part: 


“Condition of equipment: Temperature control unit in opera- 
tion. One load divider in place 14 length of car. 


“Products inspected: CUCUMBERS in wirebound crates 
labeled “Willie Brand, Pole Cucumbers, Grown in Mexico, 
Distributed by Coast Marketing Co., Nogales, Arizona” and 
stamped “Select”. See (“Remarks”). Applicant’s count, 840 
crates (See “Remarks’’). 


“Condition of load: Partly unloaded; lengthwise load. 3-8 
rows, 3-8 layers. 


“Condition of pack: Tight. 


“Temperature of product: At doorways, top 50°F., bottom 
46°F. 


“Size: Select lot: Generally 1% to 2% mostly 2 to 214 
inches in diameter and from 61% to 814 mostly 7 to 8 inches 
in length. 


“Quality: Select lot: Clean, mostly well, some fairly well 
formed, generally well colored. Grade defects very irregular, 
in most samples 8 to 20%, in many samples 32 to 44%, 
average 24% consisting mostly of scars, misshapen and in- 
sect damage. 


“Condition: Select lot: Generally fresh and firm. Average 
2% damage by yellowing. Average 2% damage by numerous 
slightly pitted areas. Average 1% decay. 


“Grade: Select lot: Fails to grade U.S. No. 1 account of 
grade defects. 





“Remarks: Inspection and certificate restricted to Select lot 
only at applicant’s request. In addition car also contains 
“Super Select” and “Small Super” which were not inspected. 
Inspection and certificate restricted to accessible portion of 
Select lot remaining up to load divider. 


7. Respondent accepted the cucumbers in car RDMX 533 and 
proceeded to sell them. On April 21, 1970, approximately 200 re- 
maining crates of select cucumbers were Federally inspected as 
to condition with the following results in relevant part: 
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“Condition of car: Temperature control unit in operation. 
Adjustable load dividers placed along sides of car. 


“Products inspected & distinguishing marks: CUCUMBERS 
in wirebound crates stamped “Select Cucumbers, Grown in 
Mexico.” Applicant’s count, 200 crates. 


“Condition of load and containers: Partly unloaded, in one 
end of car lengthwise load. 1 to 8 rows, 1 to 7 layers. Prac- 
tically all crates wet and moldy from leaking juice of de- 
cayed tissues. 


“Condition of pack: Mostly settled 2 to 4 inches below top. 
Some tight. 


“Temperature of product: At doorways, top 53°F., bottom 
48°F. 


“Condition: In half of samples 6 to 16%, in remainder of 
samples none, average 6% yellowing. In half of samples 6 
to 14%, in remainder of samples none, average 5% damage 
by pitted areas. Decay ranges 36 to 100%, average 76% 
Black Rot in various stages. 


“Remarks: Inspection and certificate restricted to portion of 
load remaining at time of inspection. Above described lot 
was previously inspected on April 15, 1970 for Grade and 
reported on certificate number A-43439. 


8. Respondent has paid complainant $12,019.33, leaving a 
balance due on the contract price of $3,528.17. 


9. The formal complaint was filed on August 31, 1970, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that it shipped cucumbers to respondent 
which were in full compliance with the contract of sale and that 
such cucumbers were accepted by respondent. Complainant seeks 
to recover the balance of $3,528.17 remaining unpaid on the pur- 
chase price. 


Respondent in its answer denied that it accepted the cucumbers. 
However, respondent made no effort to support this denial with 
evidence and the record clearly shows that the cucumbers were 
accepted. Respondent’s major contention is that the cucumbers 
did not meet contract requirements as to quality and were not in 
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suitable shipping condition when shipped and that in consequence, 
it received inferior produce and suffered a loss in the amount of 
$6,443.00. Respondent’s contentions are apparently made relative 
to all of the cucumbers shipped. However, the only cucumbers 
federally inspected at destination were the select cucumbers. Al- 
though respondent attempted to show that the select lot was the 
only lot which could be made available for inspection, the record 
clearly shows that the other cucumbers could have been made 
available for inspection and that the federal inspection was re- 
stricted to the select lot at respondent’s specific request. In fact 
both the selects and super selects were inspected on the day of 
arrival by the Railroad Perishable Inspection Agency at 10:15 
a.m. with the following results in relevant part: 


“Car is being unloaded, space for about 100 crates left door- 
way area and into ‘B’ end. A through lengthwise load, layers 
alternately crosswise offset, crates on sides and bottoms. 
Divider doors ‘B’ end locked between 6th and 7th stacks. 
‘A’ end divider doors against end wall. Load is in good order. 


“Cucumbers, Mexico. Crates labeled “Willie” brand, ‘Super 
Select’ an no brand, ‘Select’, Full faced pack. Cukes are clean, 
waxed, medium to few large, few small size, fairly well to 
well formed, some curved in ‘Select’. Few in ‘Super Select’ 
many in ‘Select’ show light scars few in ‘Select’ show severe 
scars. Occasional with soft, withered stem end. Few with 
surface mold on scar. Firm and fresh. ‘Super Select’ cucum- 
bers show less than 1% decay. ‘Select cucumbers show 0 to 
10%, average 2.3% decay, bacterial soft rot in advanced 
stage.” 

A follow up inspection at 10:45 a.m. on April 20, 1970 showed 

the following results: 


“3 full and 2 part stacks remain in original position ‘B’ end 
in good order. About 65 additional crates scattered in doorway 
area and ‘A’ end, these crates in good order except 8 with 
loose or broken wires or slats. Nearly all crates remaining are 
marked ‘Select’. Follow Up inspection for condition shows 
decay ranging from 10% to 100% average 66% cottony 
leak, black rot and bacterial soft rot in various stages. Most 
crates wet and leaky from decay.” 


These inspections are in general agreement with the federal in- 
spections as to the select cucumbers and add additional informa- 
tion concerning the condition of the super selects. The following 
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discussion applies generally to both the select and super select 
cucumbers. 


In connection with the contentions in regard to the quality and 
condition of the cucumbers respondent alleges in its answer that 
the purchase was made in accordance with a custom in the trade 
whereby “it is understood that Super cucumbers are equivalent 


to U.S. Fancy, Select cucumbers are equivalent to U.S. No. 1, and 
Small Super cucumbers are equivalent to U.S. Fancy Small.” ! 


Mr. Jack Silverman, buyer for respondent, testified at the hear- 
ing that he had 25 years experience in the produce business and 
that he purchased the car in question through “Richland Sales”’. 
Mr. Silverman was asked about his instructions to Richland Sales 
as to the type of cucumber ordered and stated in reply as follows: 


“Well, the set up was this: I wanted an Extra Fancy car and 
when I say “Extra Fancy,” this is the jargon that the pro- 
duce business uses. It has to be a classy car of cucumbers. 
I was then told that Coast Marketing they thought, had the 
best cucumbers. In fact, they were going to pay a premium of 
$1, in their opinion, to give us, World Wide, a real classy car 
of cucumbers.” 


Respondent, including its buyer Jack Silverman, admitted that 
the contract called for “Super Select, Select, and Super Select 
Small” cucumbers. Mr. Silverman was asked if there was any 
custom that goes with the designation “Super cucumber”, and 
answered: 


“I would say it would be—the way I would look at it, U.S. 
Extra 1, U.S. Extra Fancy No. 1, which would be this, which 
would be a, practically an 85 to 90 count in the container, 
straight, generally green.” 


Mr. Silverman added that the “Super cucumbers” would have no 
scars, and then gave the following as the meaning in the trade, 
by custom, of the designation “Select cucumbers”. 


“ Select’ in the trade would be a U.S. No. 1 Fancy, which 
again might have slight defects, and when I say defects it 
could be possibly a little bit bottled-shaped on the end. It 
could be again, I’d say with reservations, not exactly 
straight, no scarring or generally very little scarring, if any.” 


1. The United States Standards for Cucumbers (7 CFR 51.2220-51.2225) provide for the 
following grade designations: U.S. Fancy, U.S. Extra No. 1 (a combination of U.S. Fancy 
and U.S. No. 1), U.S. No. 1, U.S. No. 1 Small, U.S. No. 1 Large, and U.S. No. 2. 

















PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 1742 


Respondent offered no other evidence in support of its contention 
in regard to the meaning of the terms used in the contract. 


Mr. Bobby Ingram, sales manager for complainant, who negoti- 
ated the sale on complainant’s behalf, testified as to the meaning 
of the terms Super Select, Select, and Super Select Small as 


follows: 


“A Super Select cucumber can vary from day to day, for that 
matter. I think what every shipper tries to do is that he will 
try to put his best cucumber in the Super Select container. 
The next cucumber he will put in will be a smaller cucumber 
designated Super Select Small and then he will go to a 
Select next.” 


Mr. Ingram further testified that he knew of no custom in the 
trade whereby the terms Super Select, Select, and Super Select 
Small were equivalent to U.S. grades, and that at certain times 
of the year he doubted if anyone could make a U.S. No. 1 cucum- 
ber but that they are still stamped and sold as Super Selects. Mr. 
Ingram stated that there was no discussion on complainant’s part 
with the brokerage firm as to grade or condition; that complainant 
probably told the brokerage firm that complainant felt it had the 
best cucumber in town, and that representatives of the brokerage 
firm came to the warehouse, looked at the merchandise, and gave 
their O.K. on the sale. 


It has been repeatedly held that “the existence of a custom can 
only be proved by numerous instances of actual practices and not 
by the opinion of a witness.” California Fruit Exchange v. 
Spracale Fruit Co., 89 F. Supp. 580 (WD Pa. 1950); Michael 
Santelli 2 Sons v. Samuel H. Rubenstein, 21 A.D. 1053 (1962) ; 
M. R. Davis & Bros. v. William J. Flynn, 20 A.D. 1069 (1961) ; 
Spada Distributing Co., Inc. v. Frank Kenworthy Company, 17 
A.D. 347 (1958). We find that respondent has failed to prove the 
custom alleged and that the subject cucumbers were sold without 
classification as to U.S. grade. 


Three Federal inspection certificates covering three truckloads 
of cucumbers as they crossed from Mexico into the U.S. at No- 
gales were offered by complainant and received into evidence over 
the objection of respondent. The inspections covered by appli- 
cant’s count, a total of 1848 crates of cucumbers, and were made 
at the request of complainant. Complainant maintained that the 
inspections covered the same cucumbers as were shipped to re- 
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spondent. Mr. Ingram testified that he probably was not present 
when the cucumbers were loaded but that complainant main- 
tained a system involving pallet cards, and that based on this 
system, 


“if there is an error in the warehouse that it should not be a 


full shipment, we do have pallet cards with the shipment 
that do substantiate the fact that at least a good portion, 
if not all of the merchandise on this particular certificates, 
went into this particular car in question.” 


Respondent objected to receipt of the certificates into evidence on 
the grounds that there was no clear showing that the merchandise 
represented by the inspection certificates was actually placed on 
the car received by respondent. While it is apparent that not all 
of the 1,843 crates inspected at the border crossing were placed 
on the car sent to respondent, we find on the basis of the testi- 
mony given that the reports were correctly received into evidence. 
Their receipt into evidence, however, is not conclusive on the 
point as to whether they covered the same cucumbers shipped to 
respondent. It is interesting that respondent relies on these three 
inspections as the only evidence in the record that the cucumbers 
received by respondent contained mosaic.” This showing that the 
cucumbers contained mosaic is the only reason for ascribing any 
significance to the origin inspections since they are otherwise in 
general agreement with the original destination inspection as to 
grade and show no decay.* Since mosaic is a permanent grade 
factor which does not change, its presence has no significance in 
relation to the break down in condition of the select cucumbers 
which finally occurred. Respondent’s expert witness (a summary 
of whose testimony follows) stated that mosaic has adverse affect 
on the cucumbers desirability at market. This is of course true in 
varying degrees of all grade defects. Since we have before found 
that there was no agreement as to grade, the cucumbers were 


2. The reports covered cucumbers, almost all of which were stamped “Willie’’ brand, some 
“Grown in Mexico”, and showed the following results in relevant part: 
9:00 a.m., April 8, 1970, 706 crates—55% U.S. No. 1 Quality; Defects 8 to 76%, 
average 45% including 31% scars; No Decay; Length 6% to 9 inches; Diameter 1% 
to 2% inches. Meets Canadian import requirements. 
2:15 p.m., April 9, 1970, 612 crates—80% U.S. No. 1 Quality; Defects 8 to 32%, 
average 20%; including 9% scars and 10% Mosaic; No Decay; Length 6 to 9 inches; 
Diameter 1% to 2% inches. Meets Canadian import requirements. 
2:45 p.m., April 9, 1970, 530 crates—Approximately 80% U.S. No. 1 Quality; 2% 
inches Maximum Diameter; Defects 8 to 64%, average 22%; including 7% scars 
and 10% Mosaic; No Decay; Length 6 to 9% inches; Diameter 2 to 2% inches; 
Meets Canadian import requirements. 
8. Mosaic is often not specifically mentioned in destination inspections, but instead is 
included in the designation “scarring’’. 
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only required to be of merchantable quality. The burden was upon 
respondent to show that they were not of merchantable quality. 
If the cucumbers contained mosaic, they contained only 10%, 
and this amount would be part of the average 24% grade defects 
affecting the select lot. We are unable to find that respondent has 
proved the cucumbers to have been of unmerchantable quality. 


Respondent introduced testimony at the hearing by an expert 
witness, Dr. Clinton Blackman, associated with Delaware Valley 
College, who stated that he had specialized training in pathology 
and breeding, and was also familiar with the raising, harvesting, 
and diseases of cucumbers. Dr. Blackman stated that scars are a 
mode of entry for disease into cucumbers; that black rot, which 
affected the subject cucumbers, is a rhizopus which enters almost 
100 percent through scars or breaks in the skin; that rhizopus 
spores are everywhere; that the spores will go through any 
penetration in the skin, and once in the cucumber, they can stay 
without any surface evidence until they start to fructify. Dr. 
Blackman indicated that while the cucurnbers could have admitted 
spores while in the railway car, such spores would be unlikely to 
germinate at the temperatures at which the subject cucumbers 
were carried and that if they germinated it would be several 
weeks before the disease would show. 


Dr. Blackman indicated that due to the temperature and time 
element involved he could say that the black rot that affected 
the subject cucumbers was already in the cucumbers prior to 
shipment. 


It is clear that when the cucumbers arrived the condition 
factors were not excessive. The federal inspection which covered 
the select lot of 840 crates showed average 2 percent damage by 
yellowing, average 2 percent damage by numerous slightly pitted 
areas, and average 1 percent decay. Respondent stresses, however, 
the changed condition of the select cucumbers approximately six 
days later. At such later time, federal inspection covering the 
200 remaining crates showed that the yellowing had increased to 
6 percent average, the damage by pitted areas to 5 percent aver- 
age, and the decay to a range of 36 percent to 100 percent, aver- 
age 76 percent in the form of black rot. The indication is that 
during all of this time they were kept at proper storage tem- 
peratures. 


Respondent contends that it has proven that the disease causing 
the ultimate breakdown of the cucumbers originated prior to 
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shipment and that this fact coupled with the extent of decay 6 
days after arrival shows that the cucumbers were not in suitable 
shipping condition when shipped. 


However, the suitable shipping condition rule (7 CFR 46.43(j)) 
provides only for arrival at contract destination without abnormal 
deterioration. There is no question but that the suitable shipping 
condition rule is applicable in this case since this was an F.O.B. 
sale and the transportation services and conditions were normal. 
Respondent then has the benefit of the warranty but the war- 
ranty, by its terms, has not been breached. 


Since respondent accepted the cucumbers and has proven no 
breach of contract it is liable for the entire contract purchase 
price of $15,547.50 less the amount of $12,019.33 already paid, or 
a balance of $3,528.17. Respondent’s failure to pay this amount 
is a violation of section two of the act for which reparation should 
be awarded, with interest. The counterclaim, since it is based 
upon respondent’s allegation of a breach of contract, should be 
dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,528.17, with interest there- 
on at the rate of 8 percent per annum from May 1, 1970, until 
paid. 


Respondent’s counterclaim is dismissed. 
f 


Copies of this order shall be served upon the parties. 


(No. 14,302) 


SLAYMAN FRUuIT Co. v. WHOLESALE PRODUCE SUPPLY, INC. PACA 
Docket No. 2-1836. Decided November 29, 1971. 


Sale established—Deferred billing—Absence of price agreement 


Where complainant established a sale of Calmeria grapes under deferred 
unit price to respondent, rather than a consignment as alleged by re- 
spondent, where the price is left to be agreed upon by the parties and 
they fail to agree, the price is to be a reasonable price at the time of 
delivery or shortly thereafter, taking into consideration the glutted 
market, the keeping quality of the grapes, late delivery due to a mistake 
in routing, etc. 
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Thompson & Keisz, Lindsay, Cal., for complainant. 
Meier, Kennedy & Quinn, St. Paul, Minn., for respondent. 
Dwight R. Witt, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed July 29, 1970, complainant seeks 
reparation of $2,334.10, which is alleged to be the balance of the 
purchase price of a load of grapes sold to respondent on November 
13, 1969. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent and it filed an answer 
denying liability. Respondent also requested an oral hearing. 


The oral hearing was held December 29, 1970, at St. Paul, 
Minnesota. Both parties were represented by counsel. Two wit- 
nesses testified for respondent. A deposition was received in evi- 
dence for complainant. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Mitchell J. Slay- 
man and Victor J. Slayman, doing business as Slayman Fruit 
Co., whose address is P. O. Box 1235, Lindsay, California. 


2. Respondent Wholesale Produce Supply, Inc., is a corporation 
whose address is 835 South 4th Street, Minneapolis, Minnesota. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about November 12, 1969, in the course of interstate 
commerce, complainant orally contracted to sell to respondent 
one piggyback van containing 1,500 lugs of Lulu brand Calmeria 
grapes on a deferred billing, plus $17.50 for Ryan Recorder. Ship- 
ment was to be from Lindsay, California, to respondent at Min- 
neapolis, Minnesota, via “SP-UP-RI’. 


4. The contract was negotiated between the parties by Louis 
Schy, sales manager of All-American Sales, a brokerage firm of 
Fresno, California. On November 14, 1969, the broker prepared a 
confirmation showing under the printed heading “Unit Price” 
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the word “Deferred” and sent copies to the parties. No objection 
was made to the terms stated therein by complainant or re- 
spondent. 


5. On November 13, 1969, complainant released 1,375 lugs of 
Lulu brand Calmerias in van PFT 110683 to the Southern Pacific 
RR at Lindsay, California, with instructions to route the load by 
“SP-UP-C&NW,” to respondent in Minneapolis, Minnesota. The 
vanload of grapes arrived at Minneapolis and on November 22, 
1969, was placed on respondent’s track on the Chicago, Rock 
Island & Pacific RR. The van would have arrived several days 
earlier if routed by the Chicago, Rock Island & Pacific RR as 
specified in the contract. 


6. On or about December 8, 1969, respondent offered to pur- 
chase the Calmeria grapes at $1.85 per lug f.o.b. but complainant 
refused to take less than $2 per lug. 


7. Complainant sent respondent two invoices which stated no 
price, the first undated and the second dated December 12, 1969. 
On January 19, 1970, complainant sent respondent a telegram de- 
manding payment of $2 per lug, or a total of $2,750, f.o.b. Re- 
spondent replied by letter of January 20, 1970, denying liability 
for that amount and stating it was handling the grapes for com- 
plainant and an accounting would be made as soon as the remain- 
ing grapes had been disposed of. 


8. Respondent sold 137 lugs of the grapes between November 
22 and Thanksgiving, November 27, and another 220 lugs be- 
tween Thanksgiving and December 22, 1969, when the last sale 
was made. Approximately 950 lugs were dumped February 2, 
1970, after having been Federally inspected and certified as 
worthless. Another 65 lugs had been damaged in transit to Min- 
neapolis, of which 43 were worthless. The 357 lugs sold realized 
gross proceeds of $1,372.50. After deducting freight and other 
expenses, plus a commission of 10 percent, respondent remitted 
net proceeds of $415.90 to complainant on March 2, 1970. 


9. The informal complaint was filed February 9, 1970, which 
was within nine months after accrual of the cause of action 
herein. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on November 
13, 1969, it sold to respondent one vanload of Calmeria variety 
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grapes on a deferred billing basis; that on December 15, 1969, 
respondent agreed to pay $2 per lug, f.o.b. shipping point; and 
that respondent paid complainant $415.90 but failed to pay the 
balance of the agreed price, $2,334.10. Respondent admitted in 
his answer that complainant sold the grapes to respondent but 
denied that it agreed to pay complainant $2 per lug. Respondent 
alleged that “from the inception of the matter the agreement 
with complainant was to handle as an account sale”. 


At the outset there is a question as to whether the transaction 
involved herein was a contract of sale or a consignment. The 
negotiations out of which the transaction arose were handled by 
Louis Schy, as broker, between Mitchell Slayman, manager of 
complainant, and Max Bere, Sr., president of respondent. Schy 
testified that on or about November 12, 1969, Slayman asked him 
to dispose of two vanloads of grapes, one Emperors and the other 
Calmerias, in a secondary market because of the grape boycott 
in the major terminals. According to Schy, he contacted Berc 
who agreed to take both loads on a deferred billing basis. On 
November 14, 1969, Schy prepared a confirmation of purchase and 
sale showing complainant as shipper and respondent as buyer of 
two vanloads of grapes, one Emperors and the other Calmerias. 
Under the printed heading “Unit Price” is the typed word “De- 
ferred’. Copies of this confirmation were sent to the parties and 
they made no objection to the terms stated therein. After arrival 
of the grapes the parties, through the broker, discussed a price 
for both the Emperors and the Calmerias and the parties agreed 
on a price of $2 per lug f.o.b. for the Emperors. The date of this 
agreement as to the Emperors, is not clear from the evidence al- 
though Berc indicated it was prior to December 8. 


Slayman testified by deposition that the grapes were not ship- 
ped on consignment but on a deferred billing basis which he ex- 
plained as follows: 


“Deferred billing is previously establishing a market at the 
time of receipt of the fruit or within a few days thereafter, 
whereby you establish a market in any given town, and, 
therefore, establish an F.O.B. California price on the produce 
rather than out and out consignment which gives the receiver 
no restrictions at all” 


Max Bere, Sr., testified that deferred billing is not a sale but a 
delivery of grapes which are accounted for or paid after the 
grapes are sold. Schy did not testify as to his understanding of 
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“deferred billing’ but he did say that Slayman kept asking him 
about respondent’s sales of the Calmeria grapes and that around 
December 8 Slayman was anxious to get the price settled because 
he had to deal with his grower. Schy also testified that ‘““when you 
have the deferred billing it is a problem on the broker’s part to 
bring both parties to an agreement”. 


The words “Deferred billing” or “Deferred unit price” are not 
defined in the regulations issued under the act. The word “de- 
ferred” means “postponed” and an invoice is often referred to as 
a bill. The terms used by the parties and the broker, and their 
subsequent course of performance, indicate to us that the parties 
intended to enter into a contract of sale whereby the grapes 
would be shipped by complainant to respondent and after ar- 
rival of the grapes the parties would negotiate as to a price. In 
this connection, section 2-305(1) of the Uniform Commercial Code 
provides that: “The parties if they so intend can conclude a con- 
tract of sale even though the price is not settled”. If the parties 
had intended the transaction to be a consignment, that is, re- 
spondent would dispose of them for complainant’s account, it 
seems logical that the word “Consignment” or “Consigned” would 
have been used by the parties and the broker. 


The next issue is whether respondent agreed to pay $2 per lug 
f.o.b. for the Calmerias as complainant contends. The evidence 
shows that during the week of December 8, 1969, Berc offered, 
through the broker, $1.85 per lug f.o.b. which Slayman refused. 
Slayman testified that he then called Bere direct and said he 
would not take less than $2 per lug or he would turn the Calmerias 
over to another connection in Minneapolis, and that Bere agreed 
to $2 per lug f.o.b. Bere denied that a price was discussed at 
that time. According to this witness, Slayman asked him how the 
grapes were selling and he replied that sales were very slow, he 
was doing the best he could in a glutted market, he would sell 
the remaining grapes if possible, and he would render an account- 
ing when sales were finished. Schy testified that he spoke with 
Slayman on December 18 or 20 and Slayman said he had talked 
with Berc who refused to pay more than $1.85, and that Slayman 
never said Berc had agreed to pay $2. As pointed out by Schy, it 
seems that if the parties had agreed on a price Slayman would 
have mentioned that fact. 


Complainant had the burden of proving by a preponderance of 
the evidence that respondent agreed to pay $2 per lug f.o.b. for 
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the Calmeria grapes. It is concluded that complainant has failed 
to sustain this burden. 


The next question is whether respondent is liable to complainant 
for any amount in excess of the net proceeds paid in the absence 
of an agreement as to price. In this connection, section 2-305(1) 
of the Uniform Commercial Code provides that if the price is left 
to be agreed by the parties and they fail to agree, the price is a 
reasonable price at the time of delivery. Since the purpose of this 
provision is to carry out the intention of the parties, its applica- 
bility would seem to extend only to the situation where the price 
was to be agreed upon at the time of delivery or shortly there- 
after. In the present proceeding there is no evidence that the 
parties attempted to agree on a price prior to the week of Decem- 
ber 8, or more than two weeks after delivery, so it is assumed 
that they intended the agreement as to price to be reached at that 
time. In the absence of any agreement as to price, it is our opinion 
that complainant is entitled to the reasonable price for the Cal- 
merias during the week of December 8. 


The evidence shows that respondent sold 357 lugs of Calmerias 
between November 22 and December 22, 1969, at prices ranging 
from $3.50 to $4.50 per lug or an average of $3.84. However, the 
evidence also shows that Minneapolis had an abundance of grapes 
due to the boycott, that the demand for the Calmeria variety is 
light even in normal times, and that they do not have the keep- 
ing quality of other varieties such as Emperors. Apparently, these 
were among the reasons complainant was asking $2 per lug f.o.b. 
and respondent was offering $1.85 f.o.b. Another consideration, 
according to respondent, was the fact that the van was five days 
late in arriving due to the mistake in routing which resulted in 
less time to dispose of the grapes before Thanksgiving. Com- 
plainant did not deny the late arrival. Under the circumstances, 
we are unable to say that a reasonable price was in excess of the 
$1.85 f.o.b. offered by respondent. On arrival the van contained 
1,332 saleable lugs of grapes. At $1.85 per lug, plus $17.50 for 
the Ryan Recorder, the total price is $2,481.70. Deducting the 
$415.90 paid by respondent leaves $2,065.80. 


The failure of respondent to pay to complainant the amount of 
$2,065.80 is in violation of section 2 of the act. Reparation should 


be awarded to complainant in that amount with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,065.80, with interest thereon 
at the rate of 8 percent per annum from January 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 14,303) 


BANNWORTH Bros. LA JOYA LAKE PRODUCE COMPANY v. COOK 
PRODUCE, INC. PACA Docket No. 2-2233. Order issued No- 
vember 12, 1971, by Donald A. Campbell, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 14,304) 


WEISS BROKERAGE COMPANY v. SAWYER FRUIT, VEGETABLE & COLD 
STORAGE COMPANY. PACA Docket No. 2-2126. FASANO PIE 
COMPANY v. SAWYER FRUIT, VEGETABLE & COLD STORAGE 
CoMPANY. PACA Docket No. 2-2113. Order of dismissal 
issued November 24, 1971, by Thomas J. Flavin, Judicial 
Officer. ; 


REPARATION AWARDED—DEFAULT ORDER 





ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


(No. 14,305) 


BLANFORT, INC. v. MR. TACO PRODUCE COMPANY. PACA Docket 
No. 2-2342. Reparation of $645 with 8 percent interest from 
January 1, 1971, awarded complainant against respondent in 
order issued November 3, 1971. 
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(No. 14,306) 


SUNRISE ORCHARDS, INC. v. HERBERT SWEANEY Pro. PACA 
Docket No. 2-2340. Reparation of $2,212.75 with 8 percent 
interest from February 1, 1971, awarded complainant against 
respondent in order issued November 3, 1971. 


(No. 14,307) 


BLANFORT, INC. v. DAVILA’S PRODUCE Co. INC. PACA Docket No. 
2-2339. Reparation of $1,080 with 8 percent interest from 


February 1, 1971, awarded complainant against respondent 
in order issued November 3, 1971. 


(No. 14,308) 


AGRIPAC, INC. v. UTAH PIE COMPANY. PACA Docket No. 2-2333. 
Reparation of $5,278 with 8 percent interest from April 1, 


1971, awarded complainant against respondent in order is- 
sued November 3, 1971. 


(No. 14,309) 


HOMESTEAD TOMATO Co-oP. v. G AND T TOMATO COMPANY. PACA 
Docket No. 2-2343. Reparation of $3,155 with 8 percent in- 
terest from June 1, 1971, awarded complainant against re- 
spondent in order issued November 9, 1971. 


(No. 14,310) 


RICHLAND SALES COMPANY v. H. B. DISTRIBUTORS, INC. PACA 
Docket No. 2-2344. Reparation of $2,582.20 with 8 percent 
interest from June 1, 1971, awarded complainant against 
respondent in order issued November 9, 1971. 


(No. 14,311) 


RATLIFF POTATO COMPANY v. H. B. DIsTRIBUTORS, INC. PACA 
Docket No. 2-2345. Reparation of $995.50 with 8 percent 
interest from May 1, 1971, awarded complainant against 
respondent in order issued November 9, 1971. 
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(No. 14,312) 


HOLLANDALE MARKETING ASSOCIATION v. PAT GEORGE AND Co. 
PACA Docket No. 2-2346. Reparation of $300 with 8 percent 
interest from May 1, 1971, awarded complainant against re- 
spondent in order issued November 9, 1971. 


(No. 14,313) 


CEDAREDGE FRUIT GROWERS, INC. v. FOUNTAIN OF HEALTH JUICES. 
PACA Docket No. 2-2347. Reparation of $2,682 with 8 per- 


cent interest from May 1, 1971, awarded complainant against 
respondent in order issued November 10, 1971. 


(No. 14,314) 


WILKINSON-COOPER PRODUCE, INC. v. AZTECA PRODUCE. PACA 
Docket No. 2-2348. Reparation of $1,532.80 with 8 percent 


interest from February 1, 1971, awarded complainant against 
respondent in order issued November 10, 1971. 


(No. 14,315) 


DENNIS H. JOHNSON v. ARTIE’S Foop Propucts, INc. PACA 
Docket No. 2-2317. Reparation of $1,852.88 with 8 percent 
interest from February 1, 1971, awarded complainant against 
respondent in order issued November 30, 1971. 


(No. 14,316) 


Six L’s PACKING COMPANY, INC. v. THOMAS H. McCLoup. PACA 
Docket No. 2-2367. Reparation of $6,237.50 with 8 percent 


interest from August 1, 1971, awarded complainant against 
respondent in order issued November 30, 1971. 


(No. 14,317) 


FLOYD WILCOX & Sons, INC. v. THE HAMILTON COMPANY. PACA 
Docket No. 2-2368. Reparation of $3,228.27 with 8 percent 
interest from February 1, 1971, awarded complainant against 
respondent in order issued November 30, 1971. 
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(No. 14,318) 


BEST PAK PoTATO Co. INC. v. THE HAMILTON COMPANY. PACA 
Docket No. 2-2369. Reparation of $2,550 with 8 percent in- 
terest from February 1, 1971, awarded complainant against 
respondent in order issued November 30, 1971. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 14,319) 


JOHN L. SALISBURY v. TRI-STATE APPLE EXCHANGE, INC. PACA 
Docket No. 2-2111. Order issued November 5, 1971, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,320) 


HERMAN WALKER TOMATO Co. v. M. F. MERRITT TOMATO CoO. 
PACA Docket No. 2-1883. Order issued November 17, 1971, 
by Thomas J. Flavin, Judicial Officer. 


COURT DECISION 


HARLAND W. CHIDSEY, d/b/a HARLAND W. CHIDSEY FARMS v. 
BERT A. GEURIN, d/b/a BERT GEURIN. June 7, 1971. 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


Before PHILLIPS, Chief Judge, and EDWARDS and PECK, Circuit 
Judges. 


PHILLIPS, Chief Judge. The Perishable Agricultural Commodi- 
ties Act, 7 U.S.C. § 499, requires the licensing of commission 
merchants, dealers and brokers in perishable commodities. Any 
licensee who violates the Act is liable to the person or persons 
injured thereby for the full amount of damages sustained in 
consequence of such violation. The Secretary of Agriculture is 
empowered to issue a reparation order requiring an offending 
party to pay damages that he determines to be due. 
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As a prerequisite to obtaining judicial review of a reparation 
order in a United States District Court, the licensee must post a 
bond for double the amount of the reparation award. 


The question presented on this appeal is whether the bond re- 
quirement violates the Due Process Clause of the Fifth Amend- 
ment when applied against a licensee who desires to appeal a 
reparation order issued against him, but who lacks sufficient 
assets to post the required bond. 


Geurin, the appellant, is a resident of Michigan licensed under 
the Act. Chidsey, the appellee, is a farmer whose address is R.D. 
#1, Penn Yan, New York. The Secretary issued a reparation 
order against Geurin ordering him to pay Chidsey, the seller of a 
shipment of tomatoes, the sum of $960.90, which the Secretary 
determined to be due under the contract of sale. Geurin under- 
took to appeal to the District Court but failed to post bond be- 
cause of an asserted lack of sufficient assets to do so. District 
Judge Noel P. Fox dismissed the action for failure to post bond. 
314 F.Supp. 480. 


We affirm. 


The provision of the statute under attack on this appeal is 7 
U.S.C. § 499g(c), which provides in pertinent part as follows: 


“Either party adversely affected by the entry of a reparation 
order by the Secretary may, within thirty days from and 
after the date of such order, appeal therefrom to the district 
court of the United States . . . . Such appeal shall not be 
effective unless within thirty days from and after the date 
of the reparation order the appellant also files with the clerk 
a bond in double the amount of the reparation awarded 
against the appellant conditioned upon the payment of the 
judgment entered by the court, plus interest and costs, in- 
cluding a reasonable attorney’s fee for the appellee, if the 
appellee shall prevail. . . . Such suit in the district court 
shall be a trial de novo and shall proceed in all respects like 
other civil suits for damages, except that the findings of fact 
and order or orders of the Secretary shall be prima-facie 
evidence of the facts therein stated.” 


The Statute was amended in 1962 by Public Law 87-725, 76 
Stat. 673, with the intent “to make it clear that an appeal from 
a reparation award of the Secretary shall not be effective as an 
appeal, and therefore not a matter within the jurisdiction of the 
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district court of the United States in which the petition is filed, 
unless the required bond is filed with the court within 30 days 
from and after the date of the Secretary’s order.” (Emphasis 
added.) H.R. Rep. 1546, 87th Cong., 2d Sess. (1962). 


The standard to be applied to determine whether the bond re- 
quirement violates Guerin’s Fifth Amendment guarantee of due 
process of law depends upon the nature of Guerin’s interest which 
is adversely affected. If the affected interest is a fundamental 
right, it may not be frustrated by a legislative classification based 
on wealth in the absence of a “countervailing [governmental] 
interest of overriding significance.” Boddie v. Connecticut, 39 
U.S.L.W. 4294, 4295.1 The standard was phrased in terms of “a 
compelling governmental interest” in Shapiro v. Thompson, 394 
U.S. 618, 634. 


If the affected interest is not considered to be a fundamental 
right, due process demands only that Congressional circumscrip- 
tion of the interest have some “reasonable basis.” Dandridge v. 
Williams, 397 U.S. 471, 484-86. See, James v. Valtierra, — U.S. 
—, 39 U.S.L.W. 4488; Boyden v. Commissioner of Patents, — 
F.2d — (D.C. Cir.), 39 U.S.L.W. 2491. 


I. 


We first must determine if a fundamental right of Geurin has 
been prejudiced by the bond requirement. 


All brokers of perishable agricultural commodities as defined 
by the Act must be licensed by the Secretary,.7 U.S.C. § 499a, c, 
d. Once a reparation order is issued against a broker, the broker 
must either pay the reparation awarded, appeal therefrom to 
the District Court, or suffer the suspension of his license. 7 
U.S.C. § 499g(d). A reparation order does not represent an en- 
forceable obligation to make payment of a sum of money. Thus, 
a broker who does not comply and who lacks sufficient assets to 
post the bond required for an appeal to the district court suffers 
only the suspension of his license. The suspension is effective 
from two to three years, after which the broker’s privileges 
under the Act are restored fully. 7 U.S.C. § 499d(c). 


The only interest of Geurin which is threatened by the bond 
requirement is the privilege of engaging in the business of a 
broker of perishable agricultural commodities during the next 
two or three years. This interest does not approach the funda- 


1. See also orders entered by Supreme Court April 26, 1971, in Meltzer v. G. Buck LeCraw 
@& Co., (No. 5048) and related cases, —— U.S. ——, 39 U.S.L.W. 3483. 
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mental nature of the rights at stake in Boddie v. Connecticut, 
supra, (dissolution of marriage) ; Shapiro v. Thompson, 394 U.S. 
618, 630 (interstate travel) ; Harper v. Virginia Board of Elec- 
tions, 383 U.S. 663, 667 (vote) ; Smith v. Bennett, 365 U.S. 708, 
712 (writ of habeas corpus) ; Griffin v. Illinois, 351 U.S. 12, 16 
(appellate review of criminal conviction). The possible prejudice 
to Geurin is nothing more or less than a restriction of his avail- 
able employment or business opportunities. 


In Dandridge v. Williams, supra, the Supreme Court stated at 
484-86: 


“For here we deal with state regulation in the social and 


economic field, not affecting freedoms guaranteed by the Bill 
of Rights.... 


“In the area of economics and social welfare, a State does 
not violate the Equal Protection Clause merely because the 
classifications made by its laws are imperfect. If the classi- 
fication has some ‘reasonable basis,’ it does not offend the 
Constitution simply because the classification ‘is not made 
with mathematical nicety or because in practice it results in 
some inequality.’ Lindsley v. Natural Carbonic Gas Co., 220 
U. S. 61, 78. ‘The problems of government are practical ones 
and may justify, if they do not require, rough accommoda- 
tions—illogical, it may be, and unscientific.’ Metropolis 
Theatre Co. v. City of Chicago, 228 U. S. 61, 69-70. ‘A statu- 
tory discrimination will not be set aside if any state of facts 
reasonably may be conceived to justify it.’ McGowan v. 
Maryland, 366 U. S. 420, 426. 


“To be sure, the cases cited, and many others enunciating 
this fundamental standard under the Equal Protection 
Clause, have in the main involved state regulation of busi- 
ness or industry. . . . It is standard that has consistently 
been applied to state legislation restricting the availability 
of employment opportunities. Goesaert v. Cleary, 335 U. S. 
464; Kotch v. Board of River Port Pilot Comm’rs, 330 U.S. 
552. See also Flemming v. Nestor, 363 U. S. 603.” (Emphasis 
added.) 


II. 


Since no fundamental right of the appellant is prejudiced, we 
need determine only if Congress had some “reasonable basis” for 
the bond requirement in light of the purpose of the Act. 
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The primary purpose of the Act was to provide a practical 
remedy to small farmers and growers who were vulnerable to the 
sharp practices of financially irresponsible and unscrupulous 
brokers in perishable commodities. See, H.R. Rep. 1041, 71st 
Cong. 2d Sess. (1930). 


The report of the Committee on Agriculture states: 


“The general purpose of the bill is to regulate in inter- 
state and foreign commerce the marketing of fresh fruits 
and vegetables, live and dressed poultry, and eggs. After 
rather extensive hearings it was developed before the com- 
mittee that each year the shippers and growers of such 
commodities suffer severe losses due to unfair practices on 
the part of commission merchants, dealers, and brokers. The 
practice on the part of irresponsible dealers of rejecting 
purchases of such commodities on a declining market is re- 
ported to the committee as causing heavy losses to the 
grower and shipper annually, particularly in the fruit and 
vegetable industry.” Jd. at 1. 


Litigation had proved to be an ineffective and impractical 
remedy for most farmers and growers who had been mistreated 
by their brokers. The Committee found that: 


“While recourse can be had to the courts for most, if not 
all, of the practices declared to be unfair by this bill, litiga- 
tion is but seldom resorted to except in cases involving large 
sums. Litigation is frequently unsatisfactory as a practical 
matter. The commodities are highly perishable. In case of 
dispute immediate disposition must be made of them. Buy- 
ers and sellers are often hundreds and frequently thousands 
of miles apart. In such circumstances litigation is expensive. 


“The farmer, small shipper, or the manager of a small 
cooperative association does not have the time or money to 
conduct the necessary investigation for successful prosecu- 
tion. Long delays occur in the adjudication of complaints, 
and frequently judgments can not be collected when awarded. 
In many cases the amount of the loss suffered from the un- 
fair practice does not warrant the cost of litigation, but 
taken in the aggregate, these losses are a tremendous burden 
upon these industries. It is believed that the regulation of 
interstate commerce transactions of commission merchants, 
dealers, and brokers as provided in this bill will provide an 
effective means of suppression and control of the fraudulent 
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practices of which so much complaint is heard.” (Emphasis 
added.) Id. at 2. 


The Act attempts to remove the expense and inconvenience of 
court action to growers by providing for the filing of complaints 
with the Secretary who is required to investigate the complaint 
and render decisions in the form of reparation orders. 7 U.S.C. 
§ 499f, g. A reparation order issued by the Secretary must set 
forth the Secretary’s findings of fact and conclusions of law. 
7 C.F.R. 47.41. The reparation order in the present case meets 
this requirement. 


The procedure authorized by the Act, and particularly as im- 
plemented by the Secretary, provides a reasonably fair and 
reliable means of settling disputes between farmers and brokers. 
See, U.S.C. § 499f(c) ; 7 C.F.R. 47. It is not true here, as it was 
in Boddie v. Connecticut, supra, that access to the courts is “the 
exclusive precondition to the adjustment” of the parties’ rights. 


Once the Secretary has determined in accordance with estab- 
lished procedures that a broker owes reparation to a farmer, the 
broker is classified for purposes of his right to appeal on the 
basis of his ability to guarantee payment of the reparation 
awarded, plus costs and the farmer’s attorney’s fees, if the order 
be upheld on appeal. We hold that the classification is reasonable 
in light of the purpose of the Act. 


The bond, requirement assures the farmer that he will be 
able to collect the judgment and his litigation expenses if the 
reparation order is upheld. Thus, the farmer is encouraged to 
defend the reparation order in the District Court and thereby to 
help discourage the sharpe practices at which the Act was aimed. 
Since 7 U.S.C. § 499g(c) entitles the broker to a trial de novo in 
the District Court, the feasibility of litigation to the small farmer 
would have been enhanced very little by the passage of the Act 
without the bond requirement. 


In addition, the bond requirement serves to insure that licensees 
under the Act do not continue in business unless thye are finan- 
cially capable to satisfying their potential liabilities. The Second 
Circuit in Zwick v. Freeman, 373 F.2d 110, 117, held that the Act 
was generally intended to keep financially unsound persons from 
maintaining a license. 


Viewed either as an instrument for making financially sound 
brokers accountable for their misconduct, or as a device for 
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removal from the industry of financially unsound brokers, we 
hold that the bond requirement is reasonably related to the pur- 
pose of the Act. 


Affirmed. 


COURT DECISION 


MELVIN OLSEN, d/b/a MELVIN OLSEN PRODUCE v. UNITED STATES 
DEPARTMENT OF AGRICULTURE CONSUMER & MARKETING 
SERVICE AND RUBY ROBINSON COMPANY, INC. October 15, 
1971. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 


Appellee Robinson has moved to dismiss this appeal because 
an appeal bond, as required by 7 U.S.C. § 499g(c), was not filed 
within 30 days following the day on which the order of the Secre- 
tary of Agriculture was entered. Appellant has moved for an 
order permitting him to withdraw the bond which was filed on 
the 30th day, and for an order extending the time within which 
to file a bond which complies with the statute. 


Counsel for the appellant has requested oral argument. I regret 
that the heavy pressure of the calendar requires me to deny the 
opportunity for oral argument unless it appears that the resolu- 
tion of the issue would be significantly aided by such argument. 
This is not such a case. The issues are relatively simple, and the 
briefs are adequate assistance. 


The bond filed by the appellant within the statutory 30 days 
is insufficient. Section 499g(c) expressly requires that the bond 
be conditioned upon the payment of the judgment entered by the 
court if the appellee should prevail. Appellant’s bond embodies 
no such provision. Moreover, the bond must be in the form of 
cash, negotiable securities, or the undertaking of an approved 
surety company. Here there was neither cash nor the undertaking 
of a surety company. The question is whether the insurance 
policy filed with the bond is a “negotiable security,” within the 
meaning of the statute. Clearly, it was not. It was a life insurance 
policy in the face amount of $10,000, with the appellant as named 
insured and his wife or children as beneficiaries. 
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The decisive issue is whether the 30 day period within which 
a sufficient bond is to be filed is inflexible and mandatory, and 
whether the federal district court enjoys jurisdiction when this 
requirement is not met. I conclude that the 30 day requirement 
is jurisdictional and that I enjoy no discretionary power to extend 
the time. Chidsey v. Guerin, 314 F. Supp. 480, 481 (W.D., Mich. 
1970) ; 2 U.S. Cong. and Adm. News, 1962, pp. 2751, 2754, re 
Congressional history of 1962 amendment. 


Upon the basis of the entire record, IT IS ORDERED that the 
appellant’s motion for an extension of time within which to file 
a sufficient bond is hereby denied, and that the appellee’s motion 
to dismiss this appeal is hereby granted. 


ENTERED this 15th day of October, 1971. 
BY THE COURT: 


JAMES E. DOYLE 
District Judge 
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